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Abbreviations and Acronyms

CIF

DRB

DRE

GCC

ISO

ITT

JVA

M&T

NCT

LCT

PCC

STC

SCC

TDS

Cost,InsuranceandFreight

DisputeReview Board
DisputeReviewExpert

GeneralConditions ofContract
InternationalOrganizatiorfor Standardization
Instructionsto Tenderers

JointVentureor Association

Mechanicaland TransporDepartmentMinistry of Roads
NationalCompetitiveTendering

Local CompetitiveTendering
ParticularConditions ofContract
StandardrenderDocument
SpecialConditions ofContract

TenderDataSheet
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Important Notice to Tenderers

1)

2)

3)

4)

This is a hybrid TenderingDocumentand has beenpreparedfor the Procuremenbf
Works under PerformanceBasedand Unit Rate BasedRoad Maintenancetype of
Contract. The contractcoversan array of activities neededto achieveand maintaina
Specified Service Level for road users, including many activities related to the
Managementand Maintenance (including Routine Maintenance Spot Improvement,
EmergencyVorksandPeriodicMaintenancepf theroadnetwork undecontract.

This StandardTenderDocument(STD) for procuremenbf Works hasbeenprepared
for use by ProcurementEntities in Kenya in the procurementof road maintenance
works. Exclusivepreferenceshall be givento citizen Contractorsusingopentendering
methodswherethe amountsare below the thresholdgiven by Section13 of The Public
ProcuremenaindDisposal(PreferencendReservationsRegulations2011.Otherwise,
any tender shall be throughInternationalCompetitive Bidding (ICB) and National
CompetitiveBidding (NCB) proceduresvithout discrimination.

The Employer shall conduct a Pre-Tender Site Visit/Pre-Bid Conference to be
attendedby the Tendersbeforethe closing dateof the Tender.The information on the
dateandvenuewill be asindicatedin TenderNotice.

In the PerformanceBased Contract(PBC), Contractorscompeteamong each other
during the tendering process,by essentially proposing fixed lump-sum prices for
bringing the road to requiredservicelevel and then maintainingit at that level for a
specifiedperiod. Paymentsnadeto the contractorsarenot basedon quantitiesof works
measuredby unit prices for works * i n p wit phy&ical works, but on measured
Yo ut peflettingbhe specifiedandtargetconditionsof the roadsundercontract This
is expressedhroughlServiceL e v eile.gh& Rehabilitationof theroadto pre-defined
standardgasrequiredby the tenderinglocuments), the maintenareerviceof ensuring
specific Service Levels on the roads under contract, and specific improvements(as
required by the tenderingdocuments).All this representsoutputs or outcomes.A
monthlylump-sumremuneratiorpaid to the Contractorwill coverall physicalandnon
physical maintenanceservices provided by the Contractor, except for unforeseen
emergencyworks which are remuneratedseparatelyas opposedto traditional road
construction and maintenancecontracts, where the Contractoris responsibldor the
executionof works which arenormallydefinedby the Employer.The Contractoris paid
on the basisof unit pricesfor differentquantitiesof measureadvork items,i.e. a contract
basedn’ i n p tothesworks.

For example,the Contractoris not paid for removing 2 cubic metresof silt from a
culvert (his actualwork input) in a certainmonth, but for keepingthe culvert cleanand
free of silt at all times (the outputof his efforts). This meansthatin somemonthsthe
Contractorwill be paid the agreedstandardmonthly lump sum amounteventhough
muchwork hasnot beendone.In otherwords, it is possiblethat during somemonths,
the contractorwill haveto carryout a ratherlargeamountof physicalworksin orderto
complywith therequiredServiceLevelsand verylittle work duringother months.

The agreedmonthly paymentfor maintenancevorks and serviceswill be madeto the
Contractorif he hascomplied,during the monthfor which the paymentis to be made,
with the agreedServicelLevels on the road network undercontract. Togetherwith his
monthly invoice, the Contractor will report the result of his own evaluation of
compliancewith the required Service Levels, basedon his own monitoring system
which is mandatoryHis statemenwill then beverified by the Employersrepresentative
(supervision consultant) through inspections. If the Service Levels are not met,
paymentsarereducedpased on achedulggivenin the contract.Paymentsnayevenbe
suspendedandthe contractcancelled|f the contractorfails duringan extendedperiod
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5)

6)

7)

8)

9)

10)

to achieve specified minimum thresholdsvalues of Service Levels. This contract
describesthe formulas usedto calculate payment reduction and potential contract
suspensions.

Theunit ratebasedermcontracton theotherhandinclude:

a) Carryingout Rehabilitation Works to bringthe Roadup topre-definedstandards.
b) Improvement Works specifiedby the Employetaimingat addingnew characteristics

to theRoadsn responsdo newtraffic, safetyor otherconditions.

c) Emergency Works neededto reinstatethe Roadsafter damagehas occurredas a

result of natural phenomenawvith imponderableconsequenceanderthe conditions
definedin thecontract.

d) The Rehabilitationand ImprovementWorks which havebeenexplicitly specifiedby

the Employerin the contractare quotedon the basisof measurabl@utput quantities
andpaid asperformed.In orderto beentitledto themonthlypayment fomaintenance
services,the Contractormust ensurethat the roadsunder contractcomply with the
Servicelevelswhich havebeenspecifiedin thetenderingdocument.
When improvement,rehabilitationor emergencyworks are required,a well-designed
bill of quantitiesdefining specific outputsfor tenderersto price and, later on, allow
measuremenand paymentof the Contractoris provided. Emergencyworks, although
impossibleto quantifyin advancewill occasionally benecessaryTo allow tenderergo
offer pricesfor EmergencyVorks,a unit price bill of quantities(similar for civil works
under unit prices)/ shall be preparedfor tenderersto price for tender evaluation
purposesLater on, theseunit pricesand real measured/olumesof Emergencyworks
executedwill beusedfor payments.
Anothermajor differenceis thatthe Contractoris responsibldor decidingon the works
necessaryo reachthe requiredServicelLevels, and the durability and performanceof
the roadsover a longer period. Although the designof the works and servicesto be
carriedout is underthe responsibilityof the Contractor,a good preparatoryengineering
work is required to be preparedby the Employer. It is necessaryto prepare
comprehensivenformation on theactualcondition of theroadscoveredby the contract.
Minimum road conditions and Service Levels are defined through servicelevel and
performancemeasuresand theseare usedunderthe PBC to define and measurethe
desiredperformanceof the Contractor.In the PBC, the definedperformancemeasures
arethusthe acceptedninimum thresholdgor the quality levelsof serviceon the roads
for whichthe Contractors responsible.
The performancecriteria will coverall aspectf the contractand take accountof the
fact that different subareaswithin the contractareamight requiredifferent measure®f
ServicelLevels.Criteriahasbeendefinedat threedifferentmeasuresf levels(although
simplercontractswill not useall of thecriteriaidentified below)
(@ RoadUser Serviceand Comfort measures,
(b) RoadDurability measures,
(c) ManagementPerformance Measures

A fundamentafeatureof the PBC is that any type of firm or businessventurehaving
the necessarytechnical,managerialand financial capacityto fulfill the contractis

eligible andnot necessarilyhe traditionalworks contractor.In any case the Contractor
is responsibldor designingandcarryingout the works, servicesandactionshe believes
arenecessaryn orderto achieveandmaintainthe ServicelLevelsstatedin the contract.
The ServicelLevelsaredefinedfrom aroadu s e per§pmectiveand may include factors
suchasaverage travedpeeds, ridingomfort, safetyfeaturesetc. If the Servicd.evelis
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not achievedin any given month,the paymentfor that month may be reducedor even
suspended.

11) Under the PerformancebasedContract (PBC), the Contractorhas a strong financial
incentiveto be both efficient and effective wheneverhe undertakesvork. In orderto
maximize profits, he is ableto reducehis activitiesto the smallestpossiblevolume of
intelligently designed interventions, which neverthelessensure that pre-defined
indicatorsof ServicelLevel areachievedandmaintained ovetime. This typeof contract
makesit necessaryfor the Contactorto have a good managementapacity. Here,

ma n a g emeansthe éapabilityto define,optimizeandcarryout on atimely basis
the physicalinterventionswvhich areneededn the short,mediumandlongterm.This is
donein orderto guarantedhat the roadsremainabovethe agreedServiceLevels. In
other words, within the contractlimitations and thoserequiredto comply with local
legislation, technical and performancespecificationsand environmentaland social
regulationsthe Contractoris entitledto independentlyefine: (i) whatto do, (i) where
to doit, (iii) howto doit, and(iv) whento doit. Therole of the Road Administration
and of the Employers to enforcethe contractby verifying compliancewith the agreed
ServicelLevelsandwith all applicabldegislationandregulations.

12) Maintaining a road network includes both routine and periodic tasks. Routine
maintenanceconsistsof many different tasksfrequently necessaryto maintain the
function of the road (suchas potholerepairs,cleaningof drainage,sealingof cracks,
cutting of vegetation road marking, etc.). Periodicmaintenanceonsistsof predictable
and more costly measure®f a lessfrequentnaturedesignedo avoid road degradation
(such as grading, drainage work, resurfacing, asphaltic concrete overlays, etc.).
Intelligent managementthe timelinessof interventionsand the adequacyof technical
solutionsare critical.

When RehabilitationWorks and ImprovementWorks are not specifically requiredin

the tenderingdocumentsijt is expectedthat in orderto comply with the contract,the
Contractorwill mostlikely haveto carry out different typesof works, including some
small initial rehabilitation and improvements,routine maintenanceactivities and
periodic maintenanceworks. The definition of the exact nature of the works, their
timing, their costingandtheir implementatioris left to the judgmentof the Contractor.
This meansthat his capacitymust be abovethe usual capacityof a traditional civil

works contractor.In fact, an essentialattributeis the capacityto manageroads,while
the actualphysicalexecutionmay eitherbe carriedout by the Contractorhimself, or by
different specializedirms participatingin a Joint Venturewith the main contractor,or
undersubcontractsJoint Venturesmay include Engineeringfirms and medium, small
andevenmicro-enterprises.

Tendererwill presentheirfinancial offer asappropriatdor:

A the PerformanceBased Maintenance Servicesin the form of the amountof the
monthlylump-sumpaymentdemandedby the tendereraccordingto the conditionsof
contract(this will be a monthly amountapplicablethroughoutthe duration of the
contract);

A the Rehabilitation Works (if sorequiredin the TenderDataSheet),in the form of a
lump-sum amount, while indicating the quantities of measurableoutputs to be
executedn orderthat the road achievesthe performancestandardspecifiedin the
tenderingdocumentsPaymentswill be madein accordanceavith the progresan the
executionof thosemeasuredutputs;

KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority
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A the Improvement Works (if so requiredandfor the improvementsndicatedin the
tendering documents)in the form of unit prices for outputs of each type of
improvementworks; paymentsfor improvementswill be madein accordancevith
guoted unipricesfor thoseoutputs;and

A Unit prices for Emergency Works in the form of a traditional bill of quantities.
Paymentwvill be madefor eachemergencyn a caseby-casebasis.

13) Anotherimportantaspectin the Performanceype of contractis for the contractorand
Employerto enterinto a long term relationshipwherebythe contractortakesover more
responsibilityfor managinghe conditionof the road andis rewardedby a longerterm
contractthanis traditional;sometimeseveralyears.

14) In caseof anyconflict betweerthe provisionsoutlinedin this standardenderdocument
and The Public Procurementind AssetDisposalAct, (PPADA) 2015 and Regulations
2006, thdattershallprevail.

KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority 6
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INVITATION TO TENDER

TENDER NO. KeNHA/20232018 - PERFORMANCE BASED CONTRACT FOR
MAINTENANCE OF RUMURUTI i NAIBOR (POSTA) (A4) ROAD

The Kenya National Highways Authority (KeNHA) is a State Corporationestablishedunder
the Kenya Roads Act, 2007, with the responsibility for the managementdevelopment,
rehabilitationandmaintenancef nationalroads.

The Authority invites bids from eligible constructioncompaniegegisteredwith the National
Construction Authority (NCA) in Category NCA 4, 5 or 6 for the Performance Based
Contract for Maintenance of Rumuruti - Naibor (Posta) (A4) Road to be fundedthrough
FuelMaintenance_evy Fund(RMLF).

SCOPEOF WORK

The scopeof worksshallbeasdescribedn thetenderdocument.

QUALIFICATION FOR TENDERING

Mandatory Requirements

The following must be submitted together with the bid;
1. CertifiedCopy of Certificate of incorporation

2. CertifiedCopy ofValid Registration Certificate with the National Construction Authority in

the classes specified above

3. Certified Copy ofValid National Construction Authridy Practicing License in the classes

specified above

Certifiedcopy ofValid Single Business Permit
Certifiedcopy of recent CR 12 form (Issued within the last 12 momtm the Tender
Opening Date).

o gk

Copy ofValid Tax Compliance Certificate (Will be verified on the KRA TCC Checker)

7. Certifiedcopy ofValid Certificate of Registration for access to government procurement
opportunities, from The National Treasury or County Governments (For Disadvantaged

groups; women, youth and Persons with Disabgi§atgory Small Works & Engineeri
(Certificates may be verified from the issuing Agencies)

8. Certifiedcopies of log books for Ownership of Machines and Equipment. Those hiri
MUST providecertifiedcopies of Lease Agreement atettified copies of Logbooks.
VALID not more than three months from the Date of Tender Opening.

ng.

ng

9. Bidders Bidding for Performance Based Road Maintenance Contracts (PBC) MUSAtHave
least one of the Director of the bidding company trained in Performance Based Road

Maintenance as a Coattor (PBC) by Kenya Institute of Highways and Building
Technology (KIHBT).(Certificates may be verified from the issuing Agency)
10. CurrentSworn Affidavit not more than 3 months from the tender opening date

11.Bidders shalkequentially serializell pages beach tender submitted

NOTE:

1. All Certification of Documents shall be original and executed by a Commissioner for

Oaths or Notaries Public
KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority
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2. Certificates/Licenses may be verified from or with the Issuing Authorities/Agencies

Other Requirements

As specified in the respective tender documents covering the following:
Similar previous experience where applicable.

1.
2. Professional and Technical Personnel.

3.

4. Litigation history (provide sworn affidavit) should have been sworn within Btinsoof the

5.

Current work load.

tender opening date)
Eligibility

a.

b.

e.

f.

All bidders/Directors who have already been awarded maintenance works contracts in
the current Financial Year 2018/2019Quarter are NOT eligible to bid

To enhance equity, bidders shall bid for a maximumtwee (3) Tenders under this
Tender Notice. Bidders who participate in more than Three tenders shall be
disqualified.

Director (s) bidding under different companies for the same tender shall be
disqualified

Director (s) bidding under different companieswld not participate in more than
three (3) tenders

Only those bidders registered in the Category as indicated in the tender document
shall bid for the respective tenders

Any form of Canvassing will lead to disqualification

Procurement shall be based onhie post qualification method and the above details will be
submitted with the priced bid.

There shall be mandatory pretender site visits as specified in the tablieelow:

Date | 18"September2018

Time 10:30am

Venue RumurutiTown (Junctionof Mutara- Rumuruti
(C501) Road/ Rumuruti- Naibor (A4) Road)

NOTE:

Every Bidder shall be represented by one person bearing an original letter from the company
authorizing them to represent the company in the préender site visit/Pre Tender Conference.

One (1) person shall only represent one (1) company.

The letter shall be in the official company letter head giving name and ID/Passport No. of the
representative who shall be required to present their Original identification during the pre
tender site vsit/Pre Tender Conference. The letter shall be duly signed and bear an original
company stamp. Photocopies or any other media shall not be accepted.

KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority 8
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Interested eligible candidates may obtain further information and inspect tender documents

from the Supply Chain Management Office, Kenya National Highways Authority, Ground
Floor, Blue Shield Towers, for CategorydAQrenders And Respective Supply Chain
Management Regional Offices for CategoryBQrenders during normal working hours.

A complete set of teder documents may be obtained by interested tenderers from the Kenya
National Highways Authority website: www.kenha.co.keor https://tenders.go.keffree of charge
OR from the offices indicated in the table above during normal working hours upon payment
of a non¢ refundable fee of Kshs. 1,000 (One thousand shillings only) in form of bank@r
cheque only payable to Kenya National Highways Authority.

Completed tender documents aré¢o be enclosed in plain sealed envelope clearly marked with
tender name, reference number and submitted te:

Deputy Director, Supply Chain Management

Kenya National Highways Authority,

Blue Shield Towers, 1 Floor, Hospital Road, Upper Hill,

P. O. Box4971200100,

NAIROBI, KENYA

Or_

Deposited in the Tender Box on the Mezzanine Floor, Blue Shield Towers, Hospital Road,
Upper Hill

All Tenders Shall be received on or before, Thursda@dtober, 2018 at 11.00AM.

Please note that bulky tender Documevitech do not fit in the tender box shall be delivered to the
Supply Chain Management office at Blue Shield Towers First Floor for Caté@sanders and
Respective Regional Supply Chain Management Offices for Cati&@gnders.

All interested bidderare required to continually check the Kenya National Highways Authority
website:www.kenha.co.kdor any tender addendums or clarifications that may arise before the
submission date.

Tenders will be opened immedt thereafter in the presence of Tenderers/Representatives who
wish to attend at the KeNHA“Floor Boardroom.

Deputy Director, Supply Chain Management Eor:
DIRECTOR GENERAL

KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority 9
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TABLE 1: KEY ITEMS FOR PRE-QUALIFICATION

Requirements

Checkltems Reference
_ _ 1 Theformis dulyfilled, signedand
1 | Formof bid Formof Bid stampedvith all alterations
colintersinned
o | Appendixto form of Appendixto form | § Theformis dulyfilled, signed,
bid (if anv) of tender cDIatleo]Ic_eﬁn%starngd 3
. ITT 19 form of T Dulyiiied andsigne
5 | TenderSecuring Bid securing 1 In theformat provided
DeclarationForm declarationform. with all conditions
Confidential 1 Theformis dulyfilled andsigned
4 | Business Schedulel 1 Provideall requiredinformation
Questionnaire . - -
5 | Eligibility (copyof ID) | Schedulel T Thecopyof the proofo
lgibility (copy ) a _cl_irt]iz?nship(:jDIc?_hd.gassoort) IS
. 1 Theformis dulyfille
6 Eg;ﬂ?&}’m&ige gc-l;]gdlul o 1 Providecopiesof National
y Identificationcardor
- . f Thecopy s attached
7 | (xcompliance TendeNotice | Thecertificateis valid
1 Valid Registration Certificat€opy
ClassRegistratiorwith , of NCA4,50r6
8 | NCA gistrationyt TenderNotice 1 Valid NCA Practicing Licence
1 Certified by Commissionepf Oathg
9 | Certificateof Incorporatiol TenderNotice 1_AttachCertified Copy
AGPO certificatefor . T Attachyalid Certified
10 | Vouth . TenderNotice Copyin Categoryof Small
\Warksand Enaineerina
1 Theformis dulyfilled and
11 | PricedBill of Quantities ITT 12,14 anya|teration$ha”be
colintersinned
1 Attendpre-bid meeting/visitwith
ID/Passpor& introductionletter
12 Certificateof Te nd e r| ITT 7.2 from thecompany
Visit to Site Schedule 1 Biddersto signattendanceegister
1 Certificatemustbe signedby the
Emp | o remasentstive
. 1 Theformis dulyfilled
13 | Conflict of Interest ITT 4.3 1 To stateexplicitly
1 AttachCurrent Swornaffidavit
14 | PendingLitigation TenderDocument datedwithin thelast3 monthsfrom
thedateof tender opening
History of Non- 1 Theformis dulyfilled
15 | performance TenderDocument
1 Certified copyof FormCR12
16 | CR 12 Eorm TenderNotice Issuedwithin thelast 12mon'ghs
from thedate of tender opening
Certified by Commissionerof
. . : . Attachyali ifi
17.| Singlebusinespermit TenderNotice ttachyalid certified copy
KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority
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Scheduleof Major

- Duly filled andsigned
Certified copies of log books for
Ownership of Machines and

18. Itemsof Plant TenderDocument EQUipment. Those h|r|nMUST
providecertified copies of Lease
Agreement andertified copies
- Duly filled andsigned
19.| Scheduleof Key Personneg TenderDocument Uy 9
Roadworks TenderDocument | - Duly filled andsigned
20.| Completed
21 Schedulef Ongoing TenderDocument | - Duly filled andsigned
‘| Projects
Schedulef other TenderDocument | - Duly filled andsigned
22| Supplementary
-All pagesf thetenderdocument
23 | Serialization TenderNotice shall besequentiallyserialized
Bidders Bidding for Performance Bag
Road Maintenance Contracts (PBC)
MUST HaveAt least one of the
Director of the bidding company trair]
- . in Performance Based Road
24 |KIHBT PBC Certificates [Tender Notice

Maintenance as a Contractor (PBC)
Kenya Institute of Highways and
Building TechnologyKIHBT).
(Certificates may be verified from the
issuing Agency)

25

Completeness of Tender
Document

Tender Notice

All Sections of the Tender
Documents have to be Duly Filled
and Sections Requiring Signatures
Signed.

** All Certification shall be done bya Commissionefor Oaths orNotariesPublic

KeNHA/2023/201t

Issuedby KenyaNationalHighwaysAuthority
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PERFORMANCE BASEDCONTRACTFOR MAINTENANCE OF RUMURUTI - NAIBOR (POSTA) (A4)ROAD

TABLE 2: POST- QUALIFICATION SCORE

ITEM | DESCRIPTION POINT SCORE
SCALE
1 KEY PERSONNEL Max 30
SiteAgent(Max 14 marks) | Qualification | Bsc.Civil Eng. 14
HND in Civil Eng. 10
Dip in Civil Eng. 8
Experience | > 8yearsandabove | N/A
3-7 years N/A
0-2 years N/A
Surveyor(Max 8 marks) Qualification | Diplomain Survey 8
Certificatein Survey | 3
Experience | >6Years N/A
31 5Years N/A
0-3Years N/A
ForemanMax 8 marks) Qualification | Diploma in Civil | 8
Engineering
Certificate in Civil | 3
Engineering
Experience | > 6Years N/A
31 5Years N/A
0-3Years N/A
2 FINANCIAL CAPABILITY Max 0
Financialstatements Thefinancialaccountsbalance N/A
sheetsprofit andlossstatementare
certified by reputableauditfirm.
Contactinformationof thefirm to be
provided(LastTwo Years)
TheBankstatementsrefrom a N/A
reputableBank.Contactinformation
to beavailed(Last Six Months)
Financial Information / | Provideturn-overfiguresfor thelast | N/A
Currentwork two (2) yearsshowingcurrentwork
commitment.
Provideundertakingrom the bank N/A
providingcurrentline of credit
specificto thetender
3 SITE BASE FACILITIES Max 12
Proposalon office & stock yard facilities 1 identify location and| 10
conditionof the plannedsite office and stockyard Attachmentof map
andphotopreferably
4 PLANT AND EQUIPMENT Max 18
RelevantEquipment | Owned(Max 18 marks) 07 18
LeasedMax 10 marks) 07 10
5 WORK METHODOLOGY Max 30
Signedwork programmechartandcashflow | 0-10
estimate
Proposalson work schedulingincluding the | 0-10
responsgime
Detailed method statemenion how to carry | 0-10
outtheintendedworks
KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority 12
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ITEM | DESCRIPTION POINT SCORE
| SCALE

6 WORK SAFETY MANAGEMENT MAX 10
Proposal®ntraffic control,w o r k safetg&daccidentprevention 10

7 EXPERIENCE Max 0
General Experience(Completion Certificatesof 5 No of projects | N/A
completedn thelast5 years)
Two (2 No) of projects submittedabove, should have a minimum | N/A
Contractvalueof Kshs.50,000,000
Specific(local) experienceén relatedworksi.e. PBC works N/A
TOTAL MAX 100

Minimum Qualifying Mark = 75%

TheAuthoritywill verify informationsubmitted Anyform offorgeryor misinformation
fromthebiddershallleadto cancellatiorofthebid/award, institution of legalproceedings
andblacklistingfor all future KeNHAcontracts.

Signatureof Tender er éééééée ddtar&. éeééceéé

llllll z £z £ Z

KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority
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Summary

A brief description of thesdocumentss givenbelow.

Invitation for Bids Form (alternativeform to beusedwhenPrequalificationhastakenplace
beforetendering)

Specific Procurement Notice/Invitation for Bids Form (alternativeform to be usedwhen
Prequalificationhas notakenplacebeforetendering)

PART 17 TENDERING PROCEDURES

Sectionl:

Sectionll:

Sectionlll:

SectionlV:

SectionV:

Instructions to Tenderers(ITT)
This Section provides relevantinformation to help Tendererspreparetheir
bids. Informationis also providedon the submissionppening,and evaluation
of bidsandon the awardof ContractsSection| contains provisions that are
to be usedwithout modification.

Tender Data Sheet(TDS)

This Sectionconsistsof provisionsthat are specificto eachprocurementnd
that supplementthe information or requirementsincluded in Section I,
Instructionsto TenderergAppendixto form of bid).

Evaluation and Qualification Criteria (alternative Sectionlll to be used
whenPrequalificationhastakenplacebeforetendering)

This Sectioncontainsthe criteriato determinethe lowestevaluatedenderand
to ascertainthe continued qualification of the Tendererto perform the
contract.

Schedulesof Supplementary Information
This Sectioncontainsthe forms which are to be completedby the Tenderer
andsubmittedaspartof his Bid.

Technical Evaluation Criteria

This Sectioncontainsthe T e n d etechnic@l@oposalwith in termsof his
corporatecapability and previouscontractrecords.This sectionalso contains
thetechnicalscoreson documentsandproposalssubmittedby the Tendereras
partof his Bid.

PART 27 CONDITIONS OF CONTRACT AND CONTRACT FORMS

SectionVI:

SectionVII:

General Conditions of Contract (GCCQ)
This Sectioncontainghe generaklauseso beapplied in thecontract.

Particular Conditions of Contract (PCQO

This Sectionconsistsof Part A, Contract Data, which containsdata, and
Part B, Specific Provisions, which containsclausesspecificto eachcontract.
The contentsof this Sectionmodify or supplementhe GeneralConditionsof
Contractandshallbe preparedy the Employer.
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SectionVIIl:  Standard Forms
This Section containsforms which, once completed,will form part of the
Contract. The forms for Performance Security and Advance Payment
Security, whenrequired,shall only be completedby the successfullenderer
aftercontractaward.

PART 31 SPECIFICATION
This Section containsthe Specification,the Drawings, and supplementary
informationthatdescribehe ServicesandWorksto beprocured.

SectionlX:  Performance Specifications(for PerformancebasedRoad Contract)

SectionX:  Standard Specification

SectionXI:  SpecialSpecification

Book of Drawings
This Section contains the Drawings, and supplementaryinformation that
describethe ServicesandWorks to beprocured

Bills of Quantities

This Sectioncontainsthe descriptionof quantity of items of work and the
Servicescarriedout by the contractor.

KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority 15
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FORMOFBID

NOTE: TheAppendixforms part of the Bid. Biddersarerequiredto fill all the blank spaces
in this form of Bid and Appendix)

(b)

NAMEOFCONTRACT:

PERFORMANGASELCONTRACFORTHEMAINTENANCBFRUMURUT® NAIBOR

(POSTAJA4) ROAD

()

TO: Director General,
KenyaNationalHighwaysAuthority,
P.0.Box49712-00100,

(d)

Sir,

NAIROBIKENYA

Having examined the Conditions of Contract, Specifications,Bill of Quantities, and
Drawings for the execution of the abovenamedworks we, the undersigned,offer to
constructand install suchworks and remedyany defectstherein in conformity with the
saidBill of Quantities,Conditionsof Contract, Specificationsand Drawings for the sum
of;-

(InsertAmountin words)

/////////////////////////////////

/////////////////////////////////

rrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrr

eeeeeeeeceeeceeeceeeceeeeeeeeeeeeeecece

We undertake,if our bid is acceptedto commence thavorks within Fourteen(14) days
of receipt of the E n g i noederrtodcemmence,and to completeand deliver the
whole of the works comprised in the contract within the time statedin the
Appendixto Bid.

If our bid is acceptedwve will, when required, obtain the guaranteeof a Bankor other
sureties(to be approvedby you) to be jointly and severallybound with usin a sum
not exceedingb% of the abovenamedsum for the due performanceof the contract
under the termsof a Bondto beapprovedby you.

We agreeto abide by this bid for the period of 120 days from the date fixed for
receivingthe sameand it shall remain binding upon us and may be acceptedat any
time before theexpiration of thatperiod.

We understandthat you are not boundto acceptthe lowestor anybid you mayreceive.

KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority
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On the basisof our previousexperiencewe are fully experiencedand competentin the
type of work included in this tender and we have adequatefinancial resourcesto
carry out the works describedwithin the period for completion. We are in a
positionto fulfil the contractfor which we havetendered.

1

sz

Datedthise e e ¢ é ¢ e e e é . Dayoféeéeeeéeéée 20e

0N
0N
0N
0N

s 7

Signatur eééééééé thécapadityofe é € € é ¢ é é

[N
[N
[N
[N
[N
[N

s 7z 7 oz

Duly authorizedto sign bidson behalfof (Nameof Tenderer)e é é é € é € é € é €
eéeéééécecééécceééécceéé. ecééééceceééceeccecé

s s s oz

(Addresof Tender er ) éeéeéeééééece. ééééeeecééééeceeceé.

(Nameof Wi t ness) éééeeeéeéééceecéeéééceeeceéeéécececec

s s s oz

(Signatureof Wi t ness) éééeéeéeééeé.

-
-
-
-
-
-
-
-
-
-
N
N
N
-
-

s 7z oz oz

(Addressof Wi t ness) ééééeéééeéeéecéeééeeééeecééeeéeceécece.

s 7 7z Z

(Occupationof Wi t ness) ééééeeééé. éeéeéééééceeéeéeéeéce.
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APPENDIX TO FORM OF TENDER
(This Appendix forms part of the Tender)

CONDITIONS OF CONTRACT

CLAUSE

AMOUNT

Tender Securin@eclarationForm

Duly filled andSignedin theright
format asprovided

Amount of Performancé&ecurity 53.3 1% percentof ContractPricein the
(UnconditionalBank Guarantee) form of UnconditionalBank Guarantee
Submissiorof Performanc&ecurity Submittedby the 28" dayfrom thedate
of theawardletter
Programmeo besubmitted 17 Not laterthanfourteen(14) days
after issuancef Orderto
Cashflow estimateto be submitted 17 Not laterthanfourteen(14) days

after issuancef Orderto

Minimum amountof Third Partylnsurance

Submissiorof ContractordAll Risk
InsuranceCover

35.1

ContractPrice

Submittecby the 28" dayfrom thedate
of award letter

Periodfor commencemenfrom 10.1 14 days

Engineer 0s

Time for completion 43.1 Thirty Six (36) Months

DefectsLiability periodfor Instructed 49.1 N/A

Periodof Contractvalidity 60 Fromcontractsigningup to the date
of settlementof the agreedfinal
statementissuednursuantto clause

AdvancePayment 45.1 No AdvancePayment

Amountof liquidateddamages 39.4 N/A

Limit of liguidateddamages 41.2 N/A

Percentagef Retention 51.1 N/A

Limit of RetentionMoney 51.1 N/A

excavatedootholeswithin 48 hours

Minimum am(_)l_Jntof Interim Minimum PBC Monthly Amount

PaymentCertificate

Time within which paymento be made 49.2 90 (ninety)days

after Interim PaymentCertificatesigned

by Engineer

Time within which paymento be made 49.2 90 (ninety)days

after Final PaymentCertificatesignedby

Appointerof Adjudicator 6.1.2 The Charterednstituteof
Arbitrators- Kenya.
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Noticeto EmployerandEngineer

5.1

TheEmployersaddresss:

The Director General,

Kenya National Highways Authority,
P.0.Box49712- 00100

NAIROBI

TheE n g i naddeesss: s

Director - RoadAssetand Corridor
Management,

Kenya National Highways Authority,
P.0.Box49712- 00100

NAIROBI

TheCo nt r aaddrassisd s

,,,,,,,,,,,,,,

,,,,,,,,,,,,,

,,,,,,,,,

Email : eeeeeeeeéeeeé

,,,,,,,,,

D
D
D
D

Signié ¢ é € é é

KeNHA/2023/201t

[N

[N

[N

éDat

D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
-
-
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FORM OF TENDER SECURING DECLARATION

(To befilled only by Disadvantagedgroups; Youth)
(The Biddershallcomplete thig~ormin accordancevith theinstructionsndicated)

To: éééééeéeéeéeéeéeéeéececceecéeéeéeéeéece
eeeéeééééee.. (Employer).
We, theundersigneddeclarethat:

1. We understandhat accordingto your conditions,bids mustbe supportecby a Bid i
SecuringDeclaration.

2. We acceptthat we will be suspendedrom beingeligible for biddingin any contract
with the Employerfor the period of time of 24 Months starting from the date of
tender opening, if we are in breachof our obligation(s)underthe bid conditions,
becausave; -

a. Have withdrawn our Bid during the period of bid validity specifiedin the
Bidding data sheetpr
b. Havingbeennotified of theacceptancef our Bid by the Employerduringthe
periodof bid validity;
i. Fail or refuseo executehe contract;f required,or
ii. Falil or refuseto furnish the performancesecurity,in accordancevith
thelTT.

3. We understandthat this Bid SecuringDeclarationshall expire if we are not the
successfuBidder,upon theearlierof

i. Ourreceiptof a copyof your notification of the nameof the successful
Bidder;or
ii. Twentyeightdaysafterthe expirationof the Tender.

4. We understandhatif we areajoint Venture,the Bid SecuringDeclarationmustbein
the nameof the JointVenturethat submits the bidndif the joint venturehas nobeen
legally constitutedat the time of bidding, the Bid-SecuringDeclarationshall be in the
namesof all future partnersasnamedn theletterof intent.

Signed: éééééééééééeéeeée..in the capacity

/////////////////

Name: eéééeééeecééeeééeééeé( cnameofpersoasigningthisform)
Duly authorized to sign the bid for and on behalf
of : ééééeééééeéééeé. .. éeéecéeéeéeée. . (OBmgel) et e na

rrrrrrrrrrrrrrrrrrrrrrrrrrr

Datedon ééééééééééédhgééééééééeéeééeeecéeé
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PART 17 Tendering Procedures
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Sectionl. Instructions to Tenderers
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A. General

1 Scopeof Bid 1.1 In connectionwith the Invitation for Bids indicatedin the
TenderDataSheet (TDS), th&mployer,asindicated in the
TDS, issues these Tendering Documents for the
procuremenbdbf Works and Servicesaslisted below for the
award of a PerformanceBased Road Maintenance
Contract (PRMC). The Works and Services under the
OPRCwill coverthe Roadsindicated in the TDS andwiill
consistof:

(a)MaintenanceServicesor © S e r v icansssngof all
interventionson the Roadswhich areto be carriedout
by the Contractorin orderto achieveandkeepthe Road
performancestandardsdefined by the Service Level
included in the Specificationsin SectionVI of these
TenderingDocuments,and all activities relatedto the
managemenand evaluationof the road network under
contract.

(b) RehabilitationWorks, when requestedin the TDS for
the sectionsof the Road(s)indicated in the TDS,
consistingof specifictypesof civil works describedn
thePerformance Specifications.

(c)Improvement Works, when requested in the TDS,
consistingof a setof specificinterventionsindicatedin
the Specificationsto add new characteristicsto the
Roadsin responsdo existingor new traffic and safety
or otherconsiderations.

(d) Works consisting of Emergency activities, when
requested TDS, neededto reinstatethe Roads and
reconstructtheir structureor their right of way which
has been damagedasa result of natural phenomena
with imponderable consequences,such as strong
stormsflooding, andearthquakes.

1.2 ThroughoutheseTenderingDocuments:

(@) theterm’ inwr i tmeangcdmmunicatedn written
form anddeliveredagainstreceipt;

(b) except where the context requires otherwise, words
indicatingthe singularalsoinclude the plural andwords
indicatingthe plural alsancludethe singular;and

(c)' d awyaansalendaday

(d) ' Service L e v e msans predetermined target
conditionsof the roadsundercontractor what the roads
aresupposed to | ook Ilikebo

(e) PerformanceBasedC o n t imeaostodtractbasedon
quantitiesof works measuredby unit pricesfor works
inputs

( f OffdCarriagew o r lars Routine maintenanceonsists
of manydifferent tasksfrequentlynecessaryo maintain
the function of the road (suchas, cleaningof culverts,
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1.3

2 Sourceof Funds 2.1

3 Definitions
Corrupt 3.1
Practices

The Employer 3.2

The Engineer 3.3.

4. Eligible 4.1
Tenderers

ditch cleaning cuttingof vegetationgtc.)

() © On carriagewayworksdymeansPeriodicmaintenance
consistsof predictableand costlier measuresof a less
frequentnature designetb avoid roaddegradatior{such
as pothole repairs, grading, regravelling, light grading,
spotgravelling, resurfacing,asphalticconcreteoverlays,
etc.).

Theprojectnamewill beasspecifiedin theTDS

The Governmenibf Kenya hassetasidefundsfor the use
of the Employernamedin the Tender Data Sheetduring
the Financial Year indicatedin the Tender Data Sheet. It
IS intendedthat part of the proceedsof the fundswill be
appliedto cover eligible paymentsunderthe contractfor
theworksasdescribedn the Tender Data Sheet.

Higheststandard of ethics will bebservediuring the
procuremenaind execution afhesecontractsin pursuance
of this policy, theEmployer:
(a) defines corrupt practices, for the purposesof this
provision,thetermsset forth belowasfollows:
(i) © corruptp r a cis theooffedng, giving, receiving
or soliciting, directly or indirectly, of anythingof value
to influenceimproperlythe actionsof anothemparty;

(i) * fraudulentor collusive p r a c is iany @al or
omission, including misrepresentatiorthatknowingly
or recklesslymisleads, oattemptgo mislead,a partyto
obtain a financial or other benefit or to avoid an
obligation;
The Employeris the Authority representedby the Director
General

The Engineeris the appointedby the Employer to be
responsiblefor the overall administrationof the Contract
and the supervision of the works and servicesto be
performedby the Contractor.In otherwords, he fulfills a
role similar to that of the Engineerin traditional contracts.
He may delegatethe actualday-to-day superintendencef
the contractto one of his staff, to be namedin writing to
the Contractor. The Engineer or his delegated
representativenaybeasupervision consultant

A Tenderer may be a natural person, private entity,
governmenbwned entityd subjectto ITT 4.60 or any
combinationof suchentitiessupportedby a letter of intent
to enterinto an agreemenbr underan existing agreement
in the form of a joint ventureor associationJVA). In the
caseof ajoint ventureor association:
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(a) unlessotherwisespecifiedin the TDS, all partnersshall
bejointly andseverallyiable,and

(b) the JVA shall nominatea Representativevho shall
have the authority to conductall businessfor and on
behalfof anyandall the partnersof the JVA during the
tenderingprocessand, in the eventthe JVA is awarded
the Contract,duringcontractexecution.

4.2 A Tenderershall be deemedto have the nationality of a
country if the Tendereris a citizen or is constituted,
incorporatedpr registeredand operatesn conformitywith
the provisionsof the laws of that country. This criterion
shall also apply to the determinationof the nationality of
proposedsubcontractoror suppliersfor any part of the
ContractincludingrelatedServices.

4.3 A Tenderer shall not have a conflict of interest. All
Tenderersfound to have a conflict of interest shall be
disqualified. A Tenderermay be consideredto have a
conflict of interest with one or more parties in this
tenderingprocessif:

a) theyhavecontrollingpartners in common; or

b) they receive or have receivedany direct or indirect
subsidyfrom anyof them; or

c) theyhavethe samelegal representativéor purposeof
this bid; or

d) they have a relationshipwith eachother, directly or
through common third parties, that puts them in a
position to have accessto information about or
influence on the tender of another Tenderer, or
influencethe decisionsof the Purchaseregardingthis
tenderingorocesspr

e) a Tenderermarticipatesn morethanonetenderin this
tenderingprocessParticipationby a Tendererin more
thanoneTenderwill resultin thedisqualificationof all
Bids in which the party is involved. However, this
doesnot limit the inclusion of the samesubcontractor
in morethan onebid; or

f) a Tenderer participated as a consultant in the
preparatiorof the designor technicalspecificationsof
theworksthatarethe subjectof thebid;

g) aTenderewasaffiliated with a firm or entity thathas
been hired (or is proposedto be hired) by the
EmployerasEngineerfor thecontract.

4.4 Tenderersshall provide such evidenceof their continued
eligibility satisfactoryto the Employer, as the Employer
shall reasonablsequest

4.5 Governmenbwned entities in the Employe scountry
shall be eligible only if they can establishthat they are
legally and financially autonomousand operate under
commercial law. Also, they shall not be dependent
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4.6

4.7

5 Qualification of °.1
the Tenderer

5.2
5.3
6 Sectionsof 6.1
Tendering
Document
KeNHA/2023/201

agencie®f theEmployer.

Tenderersshall provide such evidenceof their continued
eligibility satisfactoryto the Employer, as the Employer
shall reasonablsequest.

This tenderingis open only to prequalified Tenderers,
unlessstatedotherwisein the TDS.

Criteria setout in the tenderdocumentsTenderersshall as
partof their bid:

(@) Submita written power of attorneyauthorizingthe
signatoryof thetender tacommitthetendererand
(b) Update any information submittedwith their bids
and in any casethe information indicatedin the
scheduleschanges.The tenderershall continueto
meetthe minimumthreshold.
As aminimum,tenderershallupdatethefollowing:
a) Demonstratavailability of working capitaland other
financialresources
b) financial predictionsfor the currentyearandthe two
subsequentyears, including the effect of known
commitments
c) Work commitments
d) Currentlitigation information; and
e) availability of critical equipmeninformation:

Tenderersshall also submit proposalsof work methods
and schedule in sufficient detail to demonstratethe
adequacyof the tendered proposalso meetthe technical
specificationsandthe completion timeeferredto in TDS

B. Contentsof Tendering Document

The Tendering Documentsconsistof Parts1, 2, and 3,
which includeall the Sectionsindicatedbelow, and should
be read in conjunction with any Addenda issued in
accordancevith ITT 8.

PART 1 Tendering Procedures

ASectionl. Instructionsto TenderergITT)
ASectionll. TenderDataSheet(TDS)

ASectionlll. EvaluationandQualificationCriteria
ASectionlV. Scheduleof Supplementarynformation
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6.2

6.3

7 Clarification of 7.1
Tendering
Document, Site
Visit, Pre-

Tender Meeting

7.2

7.3

ASectionV. TechnicalEvaluationCriteria

PART 2 Conditions of Contract and Standard Forms
ASectionVI. GeneralConditionsof Contract(GCC)
ASectionVIl. ParticularConditions ofContract(PCC)
ASectionVIl. StandardContractForms

PART 3 Specifications
ASectionlX. Performancépecifications

ASectionX. Standard Specifications

The Employeris not responsiblefor the completenes®f
the TenderingDocumentsand their addendajf they were
not obtained directly from the source stated by the
Employerin thelnvitation for Bids.

The Tendereris expectedto examine all instructions,
forms, terms, and specifications in the Tendering
Document. Failure to furnish all information or
documentatiorrequiredby the TenderingDocumentsmay
resultin therejectionof the bid

A prospectiveTendererrequiring any clarification of the
TenderingDocumentshall contactthe Employerin writing
at the Employe saddressndicated in the TDS or raise
his enquiriesduring the pretendermeetingif providedfor
in accordancavith ITT 7.4. The Employerwill respondn
writing to any requestfor clarification, providedthat such
requesis receivedno laterthan Seven(7) daysprior to the
deadline for submission of bids. The Employer shall
forward copiesof its responseo all Tendererswvho have
acquiredthe TenderingDocumentin accordancevith ITT
6.2, including a description of the inquiry but without
identifying its source. Should the Employer deem it
necessaryo amendthe TenderingDocumentas a result of
a requestfor clarification, it shall do so following the
procedure unddi’T 8 andITT 22.2

The Tendereris requiredto visit and examinethe Site of
the Roadsandits surroundingsand obtainfor itself andon
its own responsibility all information that may be
necessaryfor preparingthe tender and entering into a
contract for construction of the Works. The costs of
visiting the Siteshallbeatthe Tendered ewn expense.
The Tendererand any of its personnelor agentswill be
grantedpermissionby the Employerto visit the Roadsand
surroundinglands for the purposeof suchvisit, but only
uponthe expressconditionthatthe Tendererjts personnel,
andagentswill releaseandindemnifythe Employerandits
personneland agents from and against all liability in
respect thereof, and will be responsiblefor death or
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8 Amendment of
Tendering
Document

9 Costof
Tendering

10 Languageof Bid

KeNHA/2023/201t

7.4

7.5

7.6

7.7

8.1

8.2

8.3

9.1

10.1

personalinjury, loss of or damageto property, and any
otherloss,damagecosts,andexpensescurredasa result
of theinspection

The Tendered Iesignatedrepresentativeis requred to
attenda pre-tendermeeting,if provided for in the TDS.
The purposeof the meetingwill beto clarify issuesandto
answerquestionson any matterthat may be raisedat that
stage.

The Tenderelis requestedasfar aspossible to submitany
guestionsin writing, to reachthe Employernot later than
oneweekbeforethe meeting.

Minutesof the pretendermeeting,includingthetext of the
guestionsraised, without identifying the source,and the
responsegiven,togethermwith anyresponsegreparedafter
the meeting,will be transmittedpromptlyto all Tenderers
who have acquired the Tendering Documents in
accordancewith ITT 6.2. Any modification to the
Tendering Documentsthat may becomenecessaryas a
result of the pretender meeting shall be made by the
Employer exclusivelythrough the issueof an Addendum
pursuantto ITT 8 and not throughthe minutesof the pre-
tender meeting.

Non-attendanceat the pretendermeetingwill be a cause
for disqualificationof a Tenderemunlessstatedassuch.

At any time prior to the deadlinefor submissionof bids,
the Employer may amendthe Tendering Documentsby
issuingaddenda.

Any addendumissued shall be part of the Tendering
Documentsand shall be communicatedn writing to all

who have obtained the Tendering Document from the
Employerin accordancevith ITT 6.2.

To give prospectivelenderergeasonabldéime in which to

takean addenduminto accountin preparingtheir bids, the
Employermay, at its discretion,extendthe deadlinefor the
submission of bidgpursuanto ITT 22.2

C. Preparation of Bids

The Tenderer shall bear all costs associatedwith the

preparationand submissionof its Bid, and the Employer

shall not beresponsibleor liable for thosecosts,regardless
of theconductor outcome othe tenderingrocess.

The Bid, as well as all correspondencend documents
relating to the tenderexchangedy the Tendererand the
Employer,shall be written in the languagespecifiedin the
TDS. Supportingdocumentsand printed literaturethat are
part of the Tendermay be in anotherlanguageprovided
they are accompaniedby an accuratetranslationof the
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11 Documents 11.1
Comprising the
Bid
11.2
12 Form of Bid, 12.1

and Schedules

13 Alternative Bids 13.1

13.2

13.3

relevantpassages the languagespecifiedin the TDS, in
which case,for purposef interpretationof the Bid, such
translationshallgovern.

The Tendershall comprisehefollowing:

(a) Formof Bid

(b) completedschedulessrequired,including pricedBills
of Quantitiesjn accordancevith ITT 12and14;

(c) Tender Securityin accordancevith ITT 19;

(d) alternativebids, if permissiblejn accordancevith ITT
13;

(e)) written confirmation authorizingthe signatoryof
the Tenderto commit theTendererjn accordancavith

ITT 20.2;

(f) ) documentargvidencean accordancevith ITT 17
establishinghe Tendere¥ gualificationsto perform the
contractf its Tenderis accepted;

(9) TechnicalProposain accordancevith ITT 16;and

(h) anyotherdocumentequiredin the TDS.

In addition to the requirementsunder ITT 11.1, bids
submitted by a JVA shall include a copy of the Joint
Venture Agreement entered into by all partners.
Alternatively, a Letter of Intentto executea Joint Venture
Agreementin the eventof a successfultendershall be
signedby all partnersand submittedwith the bid, together
with a copyof theproposedagreement.

The Form of Tenderand Schedulesincluding the Bills of
Quantities shall be preparedusing the relevant forms
furnishedin Sectionl, Standard=orms.The forms mustbe
completed without any alterationsto the text, and no
substitutesshall be accepted.All blank spacesshall be
filled in with theinformationrequested.

Unless otherwise indicated in the TDS, alternativebids
shall not beconsidered.

When alternativetimes for reachingthe required Service
Levels or for the completion of Rehabilitation or
ImprovementWorks are explicitly invited, a statemento
thateffectwill beincluded in the TDS, aswill themethod
of evaluatingdifferenttimesfor completion.

Except as provided under ITT 13.4 below, Tenderers
wishing to offer technicalalternativesto the requirements
of the tenderingdocumentmustfirst price the Employet s
designas describedin the tenderingdocumentand shall
further provide all information necessaryfor a complete
evaluationof the alternativeby the Employer, including
drawings, design calculations, technical specifications,
breakdown of prices, and proposed construction
methodologyandotherrelevantdetails.Only the technical
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alternatives, if any, of the lowest evaluated Tenderer
conforming to the basic technicalrequirementsshall be
consideredy the Employer

13.4  When specified in the TDS, Tenderersare permittedto
submitalternativetechnicalsolutionsfor specifiedpartsof
the Rehabilitationand/or ImprovementWorks, and such
partswill be identified in the TDS, aswill the methodfor
their evaluathg, and describedin Section V, Wor k 6 s
Requirements.

14  Tender Prices 14.1  The prices and discountsquoted by the Tendererin the
and Discounts Form of Tender and in the Bills of Quantities shall
conformto therequirementspecified below.

14.1.1 The Tenderershallfill in ratesand pricesfor all items of
the Works and Services described in the Bills of
Quantities.ltems againstwhich no rate or price is entered
by the Tenderemwill not be paidfor by the Employerwhen
executedand shall be deemedcovered by the rates for
otheritems andpricesin the Bills of Quantities.The rates
enteredshall beexclusiveof VAT.

14.1.2 The price to be quotedin the Form of Bid, in accordance
with ITT 12.1,shallbethetotal price of the Bid, excluding
anydiscountsffered.

14.1.3 The price to be quotedin the Form of Bid, in accordance
with ITT 12.1,shallbethetotal price of the Bid, excluding
anydiscountsffered.

14.1.4 The Tenderershall quoteany unconditionaldiscountsand
the methodologyfor their applicationin the Form of Bid,
in accordancevith ITT 12.1.

14.1.5 Unlessotherwise provided in the TDS andthe Contract,
the ratesand pricesquotedby the Tendererare subjectto
adjustmentduring the performanceof the Contract in
accordancewith the provisions of the Conditions of
Contract. In such a case,the Tenderershall furnish the
indicesandweightingsfor the price adjustmenformulaein
the Scheduleof AdjustmentData and the Employer may
require the Tendererto justify its proposedindicesand
weightings.

14.1.6 If so indicatedin ITT 1.1, bids are being invited for
individual lots (contracts)or for any combinationof lots
(packages)Tendererswishing to offer any price reduction
for the award of more than one Contractshall specifyin
their tenderthe pricereductionsapplicableto eachpackage,
or alternatively,to individual Contractswithin the package.
Price reductions or discounts shall be submitted in
accordancawvith ITT 14.1.4,providedthe bids for all lots
(contractsaresubmittedandopenedatthe sametime

14.1.7 All duties,taxes,andotherleviespayableby the Contractor
underthe Contract,or for anyothercauseasof the date28
daysprior to the deadlinefor submissionof bids, shall be
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15 Currencies of
Tender and
Payment

16 Documents
Comprising the
Technical
Proposal

17 Documents
Establishing the
Quialifications of
the Tenderer

18 Period of
Validity of Bids

19 Tender Security
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151

15.2

16.1

171

17.2

18.1

18.2

19.1

19.2

includedin the ratesand pricesandthe total TenderPrice
submitted bythe Tenderer

The currency(cies) of the tendershall be as specified in
the TDS.

Tendereramay be requiredby the Employerto justify, to
the Emp | oy satistastion, their local and foreign
currencyrequirementsandto substantiatéhatthe amounts
included in the unit rates and prices and shown in the
Summaryof PaymentCurrencySchedulejn which casea
detailed breakdownof the foreign currencyrequirements
shall beprovidedby Tenderers.

TheTendereshall furnish al'echnicalProposaincludinga
statemenbf work methodsgequipmentpersonnelschedule
and any other information as stipulatedin SectionlV, in

sufficient detail to demonstratethe adequacy of the
T e n d epropasatodmeetthe requirement®f SectionV,

Specifications.

To establishits qualificationsto perform the Contractin

accordancewith Sectionlll, Evaluationand Qualification
Criteria, the Tenderer shall provide the information
requestedn the correspondingnformationsheetsncluded
in SectionlV, Standard~orms.

Domestic Tenderers,individually or in joint ventures,
applyingfor eligibility for domestigpreferenceshall supply
all informationrequiredto satisfythe criteriafor eligibility

asdescribedn ITT 33.

Bids shallremainvalid for the periodspecifiedin the TDS

after the tendersubmissiordeadlinedateprescribedoy the
Employer. A tendervalid for a shorter period shall be
rejectedby the Employerasnonresponsive.

In exceptionakircumstancesprior to the expirationof the
tendervalidity period,the EmployermayrequestTenderers
to extendthe period of validity of their bids. The requesit
and the responsesshall be madein writing. If a tender
securityis requestedn accordancewith ITT 19, it shall
also be extendedfor twenty-eight (28) days beyond the
deadlineof the extendedvalidity period. A Tenderermay
refusethe requestwithout forfeiting its tendersecurity. A

Tenderer granting the requestshall not be required or
permittedto modifyits bid.

Unlessotherwise specifiedin the TDS, the Tenderershall
furnish as part of its bid, a Tender Security in form of
TenderSecurityDeclarationForm.

The tender security shall be submitted in the form of
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19.3

19.4

19.5

19.6

20 Format and 20.1

Signing of Bid

20.2

20.3

TenderSecurity DeclarationForm includedin SectionlV,
StandardForms. The Tender Security shall be valid for
twenty-eight (28) days beyondthe original validity period
of the bid, or beyondany period of extensionif requested
underITT 18.2

Any tender not accompaniedby an enforceable and
complianttendersecurity,if oneis requiredin accordance
with ITT 19.1, shall be rejectedby the Employeras non
responsive.

The tender security of unsuccessfulTenderersshall be
returned as promptly as possible upon the successful
Tendered furnishingof the performancesecuritypursuant
to ITT 41.

The tender security of the successfulTenderershall be
returned as promptly as possible once the successful
Tenderer hasignedthe Contractandfurnishedtherequired
performancesecurity.

The tendesecuritymaybeforfeited:

(a)) if aTenderemwithdraws itstenderduringthe period

of tendervalidity specifiedby the Tendereion theForm

of TenderForm,exceptasprovidedin ITT 18.2 or

(b) if the successful'endereffails to:

() signthe Contractin accordancevith ITT 40; or

(ii) furnish a performancesecurityin accordancevith ITT
41.

The Tenderershall prepareone original of the documents
comprisingthe tenderas describedin ITT 11 and clearly

mark it © OR1 G| NAlternative bids, if permittedin

accordance with ITT 13, shall be clearly marked

" AL T E RN A TIh adHitiod; the Tenderershall submit
copiesof the bid, in the numberspecifiedin the TDS and

clearly mark them ' COP Y Indthe event of any
discrepancybetween the original and the copies, the

original shallprevail.

The original and all copiesof the tendershall be typed,

printed or written in indelible ink and shall be signedby a

personduly authorizedto sign on behalf of the Tenderer.
This authorizatiorshall consistof a written confirmationas

specifiedin the TDS andshall be attachedo the bid. The

name and position held by each person signing the

authorizationrmustbe typedor printedbelow the signature.
All pagesof the tenderwhereentriesor amendmentsave
been made shall be signed or initialled by the person
signingthe bid.

Any inter-lineation, erasurespr overwriting shall be valid

only if they are signedor initialled by the personsigning

the bid.
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21 Sealingand

21.1

Marking of Bids

22 Deadlinefor

21.2

21.3

22.1

Submissionof

Bids

23 Late Bids

24  Withdrawal,
Substitution,
and
Modification
Bids
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22.2

23.1

24.1

of

D. Submissionand Opening of Bids

The Tendereishallenclosethe original andall copiesof the
bid, including alternativebids, if permittedin accordance
with ITT 13, in separatesealedenvelopesduly marking the

envelogs as * ORI GI NARLFERNAT laMdE, &

" C O P YThaseenvelopegontainingthe original andthe
copiesshallthen beenclosedn onesingleenvelope.
i) Theouterenvelope shall:

a) beaddressetb theEmployerin accordancevith ITT
22.1;

b) bearthespecificidentificationof thistenderingprocess
indicatedin  theTDS 1.1; and

c) bearawarningnot to operbeforethetime anddatefor
tender opening.

i) Theinnerenvelopes shall:

1) bearthe nameand addressof the Tendererin addition
to (i) above.

If all envelopesare not sealedand markedas required,the

Employer will assume no responsibility for the

misplacemenor prematureopeningof thebid.

Bids mustbe receivedby the Employerat the addressand
no later than the dateand time indicated in the TDS.

When so specified in the TDS, tenderersshall have the
option of submitting their bids electronically. Tenderers
submitting bids electronically shall follow the electronic
tendersubmissiorprocedurespecifiedin the TDS.

The Employer may, at its discretion, extendthe deadline
for the submissionof bids by amendingthe Tendering
Document in accordancewith ITT 8, in which case all

rights and obligations of the Employer and Tenderers
previouslysubjectto the deadlineshall thereafteibe subject
to thedeadline agxtended.

The Employer shall not considerany tenderthat arrives
after the deadlinefor submissionof bids, in accordance
with ITT 22. Any tenderreceivedby the Employerafterthe
deadline for submissionof bids shall be declaredlate,
rejectedandreturnedunopened to th&enderer.

A Tenderemay withdraw, substitute or modify its tender
afterit hasbeensubmittedby sendinga written notice,duly
signedby an authorizedrepresentativeand shall include a
copy of the authorizationin accordancewith ITT 20.2,
(exceptthat withdrawal noticesdo not requirecopies).The
correspondingsubstitution or modification of the tender
must accompanythe respectivewritten notice. All notices
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24.2

24.3

25 TenderOpening 25.1
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25.2

25.3

must be

(a)) preparecandsubmitted iraccordancevith ITT 20
andITT 21 (exceptthatwithdrawalsnoticesdo not
requirecopies),andin addition, theaespectiveenvelopes
shallbeclearlymarked WI THDRAWAL, &
"SUBSTI TUTI ON, ¢

" MODI FI CABAWdON; ¢

(b) Received by the Employer prior to the deadline
prescribedfor submissionof bids, in accordancevith ITT
22.

Bids requestedto be withdrawn in accordancewith ITT
24.1shallbereturnedunopened to th&enderers.

No tendermay be withdrawn, substituted,or modified in
the interval betweenthe deadlinefor submissionof bids
andthe expirationof the period of tendervalidity specified
by the Tendereron the Form of Tenderor any extension
thereof.

The Employershallopenthe bidsin public, in the presence
of Tenderers'designatedrepresentativesnd anyonewho
chooseo attend andatthe addressgateandtime specified
in the TDS. Any specific electronic tender opening
proceduregequiredif electronictenderingis permittedin
accordancewith ITT 22.1, shall beas specified in the
TDS.
First, envelopes marked * WI T HD R A Wahallbbe
opened and read out and the envelope with the
correspondingendershall not be opened,but returnedto
the Tenderer.No tender withdrawal shall be permitted
unlessthe correspondingvithdrawalnoticecontainsa valid
authorizationto requestthe withdrawal and is read out at
tender opening. Next, envelopes  marked
" SUBSTI T U§3hhlibN 6penedand read out and
exchangedvith the correspondingenderbeingsubstituted,
andthe substitutedendershall not be openedput returned
to the Tenderer.No tendersubstitutionshall be permitted
unless the correspondingsubstitution notice contains a
valid authorizationto requestthe substitutionand is read
out at tender opening. Envelopes marked
MODI F 1 C A 3dhalledvgenedandreadout with the
corresponding bid. No tender modification shall be
permitted unless the correspondingmodification notice
containsa valid authorizationto requestthe modification
andis readout at tenderopening.Only envelopeghat are
openedand readout at tenderopeningshall be considered
further.
All otherenvelopesshall be openedone at a time, reading
out: the name of the Tendererand whether there is a
modification; the TenderPrice(s),including any discounts
and alternativeoffers; the presenceof a tendersecurity, if
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26  Confidentiality

27 Clarification of
Bids
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254

26.1

26.2

26.3

27.1

27.2

required; and any other details as the Employer may
considerappropriate Only discountsand alternativeoffers
read out at tender opening shall be considered for

evaluationIf sorequestedby the Employer in the TDS,

the Form of Tenderand the Bill of Quantitiesare to be
initialled by representativesof the Employer attending
tenderopeningin the mannerindicatedin the TDS. No

tendershall be rejectedat tenderopeningexceptfor late
bids, inaccordancevith ITT 23.1.

The Employershall preparea recordof the tenderopening
thatshallinclude,asa minimum: the nameof the Tenderer
and whether there is a withdrawal, substitution, or

modification; the Tender Price, per lot if applicable,
including any discounts and alternative offers; and the
presenceor absenceof a tender security, if one was
required. The Tenderes @epresentativesvho are present
shall be requestedo sign the record. The omissionof a

Tendered signatureon the recordshall not invalidatethe
contentsandeffectof therecord.A copyof therecordshall

bedistributedto all Tenderers.

E. Evaluation and Comparison of Bids

Information relating to the evaluation of bids and

recommendationf contractawardshall not be disclosedo

Tenderersor any other personsnot officially concerned
with such processuntil information on Contractawardis

communicatedo all Tenderers.

Any attemptby a Tenderetto influencethe Employerin the

evaluation of the bids or Contractaward decisions may
resultin therejectionof its bid.

Notwithstanding TT 26.2,from thetime of tenderopening
to the time of Contractaward,if any Tendererwishesto

contactthe Employeron any matterrelatedto the tendering
processit maydo so inwriting.

To assistin the examinationgvaluation,andcomparisorof
the bids, and qualification of the Tenderersthe Employer
may, atits discretion,askany Tendereifor aclarification of
its bid. Anyclarificationsubmitted bya Tenderetthat is not
in responseto a requestby the Employer shall not be
considered.The Employeb sequestfor clarification and
theresponseshall be in writing. No changen the pricesor
substanceof the tender shall be sought, offered, or
permitted, exceptto confirm the correction of arithmetic
errorsdiscoveredby the Employerin the evaluationof the
bids, inaccordancevith ITT 31.

If a Tendereroesnot provideclarificationsof its tenderby
the date and time set in the Employeb srequest for
clarification,its tendemmayberejected.
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28 Deviations, 28.1
Reservations,
and Omissions

29 Determination 29.1
of
Responsiveness
29.2

29.3

29.4

30 Nonmaterial 30.1
Nonconformities

30.2

During the evaluationof bids, thefollowing definitions
apply:

(@' De v i astadepanturdromtherequirements
specifiedin the TenderingDocument;

(b)" Re s e r vsthesettiingoffimiting conditiors or
withholdingfrom completeacceptancef therequirements
specifiedin theTenderingDocument; and

(c) " Omi s sig tlweriadure to submit part or all of the
information or documentationrequired in the Tendering
Document.

The Employet sleterminationof ab i desmonsiveness
to bebasedon thecontents of théenderitself, asdefinedin
ITT11.

A substantiallyresponsivaéenderis one thatneetsthe
requirement®f the TenderingDocumentwithout material
deviation,reservationpr omission. Amaterialdeviation,
reservationpr omission is oné¢hat,

(a)) if acceptedwould

(i) affectin anysubstantialvay the scope guality, or
performancef the Works specifiedin the Contract;or

(ii) limit in any substantialvay, inconsistentvith the
TenderingDocument, thé&Employed dghtsor the
Tendered ebligationsunder thegproposedContract;or

(b) if rectified, would unfairly affect the competitive
position of other Tenderers presenting substantially
responsivedids.

The Employer shall examinethe technical aspectsof the
tender submitted in accordancewith ITT 16, Technical
Proposal,in particular,to confirm that all requirementsof
Section V, Specifications have been met without any
materialdeviationor reservation.

If a tender is not substantially responsive to the
requirementsof the Tendering Document, it shall be
rejectedby the Employerand may not subsequentlybe
made responsiveby correction of the material deviation,
reservationpr omission.

Provided that a tender is substantially responsive,the

Employermay waive any norrconformityin the tenderthat
does not constitute a material deviation, reservationor

omission

Provided that a tender is substantially responsive,the

Employer may requestthat the Tendererto submit the
necessary information or documentation, within a

reasonable period of time, to rectify nonmaterial
nonconformitiesin the tender related to documentation
requirementsRequestingnformation or documentatioron

suchnonconformitiesshall not be relatedto any aspectof
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30.3

31 Correction of 31.1
Arithmetical
Errors

31.2

32 Conversionto 32.1
Single Currency

33 Margin of 33.1
Preference

34 Evaluation of 34.1
Bids

34.2

the price of the bid. Failureof the Tendererto complywith
therequestmayresult in therejectionof its bid.

Provided that a tender is substantially responsive,the
Employershall rectify nonmateriahonconformitiegelated
to the TenderPrice.To this effect,the TenderPriceshallbe
adjustedfor comparisorpurposesonly, to reflectthe price
of a missingor non-conformingitem or component.The
adjustmentshall be made using the method indicatedin
Sectionlll, EvaluationandQualificationCriteria

Providedthat thetenderis substantiallyesponsivethe
Employershall correctarithmeticalerrorson thefollowing
basis:

(a)if thereis a discrepanclgetween the ungriceandthe
total pricethat is obtainedby multiplying the unitpriceand
guantity,the total priceshallprevailandthe unitprice shall
becorrected,

(b) if thereis anerrorin atotal correspondingo the
additionor subtractiorof subtotalsthe total shalprevalil
andthe subtotalsshall becorrectedand

(c) if thereis a discrepancyetweenwordsandfigures,the
amountin wordsshallprevail.

If the Tendererthat submittedthe lowestevaluatedender
doesnot acceptthe correctionof errors,its tendershall be
disqualified

To facilitate evaluationand comparisonthe Employerwill

convert all Tender prices expressedin the amountsin
variouscurrenciesn which the Tenderpricesare payable
to Kenya Shillings at the selling exchangerate establishec
for similar transactionsby the Central Bank of Kenya
specifiedin theTender Data

Unless otherwise specified in the TDS, a margin of
preferenceshall notapply.

The Employer shall use the criteria and methodologie!
listed in this Clause. No other evaluation criteria or
methodologieshallbe permitted.

To evaluate a bid, the Employer shall consider the
following:

(a)thetenderprice,excludingProvisional Sums and the
provision,if any,for contingenciesn the SummanBill of
Quantities;

(b) priceadjustmentor correctionof arithmetic errorsn
accordancevith ITT 31.1,

(c) price adjustmendlueto discountsofferedin accordance
with ITT 14.4;

(d) convertingthe amountresultingfrom applying (ajo (c)
above|f relevantto asinglecurrencyin accordancevith
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35 Comparison of
Bids
KeNHA/2023/201¢

34.3

34.4

34.5

34.6

35.1

35.2

ITT 32;

(e) adjustmentor nonconformities in accordaneath ITT
30.3;

() the evaluation factors indicated in Section llI,
EvaluationandQualificationCriteria,

The estimatedeffect of the price adjustmentprovisionsof

the Conditions of Contract, applied over the period of

executionof the Contract,shall not be takeninto accountin

tenderevaluation.

If theseTenderingDocumentsallows Tenderersto quote
separatepricesfor different lots (contracts).andthe award
to a single Tenderer of multiple lots (contracts), the

methodologyto determinethe lowestevaluatedorice of the

lot (contract)combinationsincluding anydiscountsoffered

in the Form of Bid, is specifiedin Sectionlll, Evaluation
andQuialificationCriteria.

If the bid, which resultsin the lowest EvaluatedTender
Price,is seriouslyunbalancedr front loadedin the opinion

of the Employer,the Employermayrequirethe Tendererto

producedetailedprice analysedor any or all items of the

Bill of Quantities,to demonstratehe internal consistency
of thosepriceswith the constructionrmethodsand schedule
proposedAfter evaluationof the price analysestaking into
consideratiorthe scheduleof estimatedContractpayments,
the Employer may require that the amount of the

performancesecurity be increasedat the expenseof the

Tendererto a level sufficient to protect the Employer
against financial loss in the event of default of the

successfulendereunder theContract.

The price of the Rehabilitationand ImprovementWorks

included in each tender shall not be higher than the

thresholdindicated in the TDS. If the Tendererestimates
that its costs fothe RehabilitationandImprovementWorks

are higherthanthe thresholdindicatedin the TDS, it shall

include the portion abovethe thresholdin its price for the

MaintenanceServices.If the tenderwhich resultsin the

lowest Evaluated Tender Price is above the threshold
indicated in the TDS for the Rehabilitation and
ImprovementWWorks, theEmployermayrejectthebid.

The Employer shall compareall substantiallyresponsive
bids to determinethe lowest evaluatedbid, in accordance
with ITT 34.2

After applicationof the criteria establishedn SubClauses
34.1to 34.6,the EvaluatedTenderPricefor comparisorof
bids will be:

(a) The lumpsumprice offeredby the Tendereffor the
Maintenance Servicepjus
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36 Post
Quialification of
the Tenderer

37 Employer6 s
Right to Accept
Any Bid, and to
Reject Any or
All Bids

38 Award Criteria

39 Notification of
Award
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36.1

36.2

36.3

37.1

38.1

39.1

(b) Thelump-sumprice offeredby the Tendereffor the
Rehabilitationworks, ifthetenderingdocuments require
pricesfor this typeof works; plus

(c) The totalprice of thepricedBill of Quantitiesfor the
ImprovementWorks, if thetenderingdocuments require
pricesfor this typeof works, plus

(d) The total price of the priced Bill of Quantitiesfor the
EmergencyVorks.

The Employer shall determineto its satisfactionwhether
the Tenderetthatis selectedashavingsubmittedthe lowest
evaluatedand substantiallyresponsivetender meets the
qualifying criteria specifiedin Sectionlll, Evaluationand
QuialificationCriteria.

The determinationshall be basedupon an examinationof

the documentaryevidenceof the Tendered sjualifications
submitted byhe Tendererpursuanto ITT 17.1.

An affirmative determinationshall be a prerequisitefor

award of the Contract to the Tenderer. A negative
determinationshall resultin disqualificationof the bid, in

which eventthe Employershall proceedto the nextlowest
evaluatedtenderto make a similar determinationof that
Tendered gualificationsto performsatisfacbrily.

The Employerreservegheright to acceptor rejectany bid,
andto annulthetenderingprocessandrejectall bids at any
time prior to contractaward,without therebyincurring any
liability to Tenderers.In case of annulment, all bids
submitted and specifically, tender securities, shall be
promptlyreturnedto theTenderers.

F. Award of Contract

The Employer shall award the Contractto the Tenderer
whoseoffer hasbeendeterminedo bethelowestevaluated
tender and is substantiallyresponsiveto the Tendering
Document providedfurtherthatthe Tenderelis determined
to bequalifiedto perform theContractsatisfactorily.

Prior to the expirationof the period of tendervalidity, the
Employer shall notify the successfullTenderer,in writing,
that its tender has been accepted.The notification letter
(hereinafterandin the Conditionsof Contractand Standard
Fom calledthe ' Letterof A c ¢ e p t shall specifythe
sum that the Employer will pay the Contractor in
consideratiorof the executionandcompletionof the Works
(hereinafterandin the Conditionsof Contractand Standard
Formcalled' theContractP r i andtte)requirementor
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the Contractorto remedyany defectsthereinas prescribed
by the Contract.At the sametime, the Employershall also
notify all otherTenderer®of theresultsof thetendering.

39.2 The Employer shall promptly respondin writing to any
unsuccessfullendererwho, after notification of awardin
accordancewvith ITT 39.1, requestan writing the grounds
onwhichits tenderwasnot selected.

40  Signing of 40.1 The Employer shall send the successful Tenderer the
Contract Contract Agreement upon expiry of (14) days appeal
period.

40.2  Within thirty (30) days of receipt of the Contract
Agreement,the successfulTenderershall sign, date, and
returnit to theEmployer.

41  Performance 41.1  Within thirty (30) days after receipt of the Letter of
Security Acceptance,the successfulTenderer shall deliver to the
Employera PerformanceSecurityin the amountandin the
form stipulatedin the TDS and the ContractData Sheet,
denominatedn the type and proportionsof currenciesin
the Letter of Acceptanceand in accordancewith the
Conditions of Contract. If the PerformanceSecurity is
providedby the successfullendererin the form of a Bank
Guaranteeby a bank locatedin Kenya, or a foreign bank
through a correspondenbank locatedin Kenya, with the
consent of the Employer, directly by a foreign bank
acceptableo theEmployer.

41.2  Failure of the successfulTenderersto comply with the
requirementof sub clause41.1 shall constitute sufficient
groundsfor the annulmentof the award and forfeiture of
the Tender Security, in which event the Employer may
makethe awardto the next lowest evaluatedTenderersor
call for newBids.

If providedfor in the TDS, the Employerwill provide an
Advance Payment as stipulated in the Conditions of
Contract, subject to a maximum amount. The Advance
Paymentrequestshall be accompaniedby an Advance
Payment Security (Guarantee)in the form provided in
Section X. For the purpose of receiving the Advance
Payment,the Tenderershall make an estimate of, and
includein its Tender,the expenseghatwill be incurredin
orderto commencework. Theseexpensesvill relateto the
purchaseof equipment,machinery,materials,and on the
engagementf labourduringthefirst month beginningvith
the date of the Employeb s Notice to Co mme ras e &
specifiedin theCDS.

G. Reviewof Procurement Decisions
42 Righttoreview 42.1 A Tendererwho claimsto have sufferedor risk suffering,
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loss or damageor injury as a result of breachof a duty
imposedon a Employer or an Approving Authority by the
Public Procurementind DisposalAct, 2005 and the Public
Procurement and Disposal Regulations 2006, the
procurement proceedings or processes, may seek
administrative review as prescribed by the Act. The
following matters, however, shall not be subject to the
administrative reviewThe choiceof procuremenmethod,

a) a decision by the Employer to reject all tenders,

proposalor quotations;

b) wherea contractis signedin accordanceéo section68 of
the PublicProcuremenand DisposaRct,2005,or

c) whereanappeals frivolous.

43  Time limit on 43.1 The Tenderershall submit an application for review in the

review

44  Submissionof 44.1
Applications for
Reviewby the
Public
Procurement
Administrative
ReviewBoard

44.2

45 Decisionby the 45.1
Public
Procurement
Administrative

numberof copiesand pay fees as prescribedby the Public

Procuremenand DisposalRegulation®2006 within fourteen

(14) daysof the time the tenderersbecameor should have

become aware of the circumstancesgiving rise to the

complaintor dispute.

Any applicationfor administrativereview shall be submitted
in writing to the Secretary, Public Procurement
Administrative Review Boardon Form RB 1 at the address
shown in the Tender Data Sheet The secretaryto the

review board shall immediatelyafter filing of the request,
servea copythereofon theEmployer.

The application for administrative review shall be in

accordancewith the requirementsof Regulation73 of the

Public Procurement and Disposals Regulations, 2015,

including;

a) reasonsfor the complaint, including any allegedbreach
of the Act or Regulations,

b) an explanationof how the provisionsof the Act and or
Regulationhas beenbreachedor omitted, including the
datesand nameof the responsiblepublic officer, where
known,

c) statementsor other evidence supportingthe complaint
where available as the applicant considersnecessaryn
support ofits request,

d) remediesoughtand
e) anyotherinformationrelevant to theomplaint.

The Administrative Review Board shall within thirty days
after receipt of an application for administrative review
deliverawritten decisionwhich mayindicate;

a) annulling anything the Employer has done in the
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ReviewBoard

46  Appeal onthe
decisionof the
ReviewBoard
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procurement proceedings, including annulling the
procuremenproceedingsn their entirety,

b) giving directions to the Employer with respect to
anything to be done or redone in the procurement
proceedings,

C) substitutingthe decision of the Review Board for any
decisionof the Employerin the procuremenproceedings,
and

d) order the paymentof costs as betweenparties to the
review.

45.2 The decisionmadeby the Review Board shall, be final and
binding on the parties unless judicial review thereof
commenceswithin fourteen(14) days from the date of the
ReviewB o0 a rddcisien.

46.1 Any party to the review aggrievedby the decision of the
Review Board may appeal to the High Court and the
decisionof the High Courtshallbefinal.
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Sectionll. Tender Data Sheet

Note: Sectionll, TenderDataSheetshall befilled in by the Employerbeforeissuancef the
tenderingdocuments.

ITT Clause Tender Data

Reference

ITT 1.1 The Employeris: The Director General,
Kenya National Highways Authority

ITT 1.1 TheRoadis Rumuruti - Naibor (Posta)(A4) Road

ITT 1.3 Thenameof the Projectis: Performance BasedContract for Maintenance of
Rumuruti - Naibor (Posta)(A4) Road Locatedin Laikipia County.

ITT 4.1 (a) Theindividuals orfirms in ajoint ventureor associatioshalljointly and
severallybeliable.

ITT 4.7 Tenderings open taall ContractorgegisteredNationalConstructionAuthority
underNCA 4, 5or 6 (Youth)
Tenderershall providesuchevidenceof their continuedeligibility satisfactory
to theEmployer,as theEmployershall reasonablyequest.
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B. Tendering Documents

ITT 7.1

For clarificationpurposesonly,theE mp | o gddresgss
The Director General,

Kenya National Highways Authority,

P.O.Box 49712- 00100

NAIROBI

TheE n g i naddresss: s

Director - Road Assetand Corridor Management,
Kenya National Highways Authority,

P.O.Box 49712- 00100

NAIROBI

TheContractoraddressis:

NameX X X X X X XX XX XXX XXX XXX XXX XXX XXXDX
P.O. BOXXXXXEXXXXXXXXXXXXXXXXXXXXXXXXXX
City/TOWNX X X X X X X X X X X X X X X X X X X X X X X X X X X X X
Emaily X X X X X X X X X X X X X X XXX XXXXXXXXXXXXX

Telephon&X X X X X X X X X X X X X X X X X X X X X X X X X X X X X

ITT 7.4

A MandatoryPre TenderSite Visit will takeplaceon date time andplace:
asindicatedin TenderNotice

Non-attendance dhe pre-awardmeetingwill be a causefor disqualificationof
theTenderer.

NOTE: the company authorizing them to representthe companyin the pre-
tender site visit. One (1) personshall only representone (1) company.

The letter shall be in the official company letter head giving name and
ID/Passport No. of the representative who shall be required to presenttheir
Original identification during the pre-tender site visit

C. Preparation of Bids

ITT10.1

Thelanguageof thetenderis: English

ITT 11.1 (h)

A tenderesshallaspartof his tendersubmita written powerof attorneyauthorizingthe
signatoryof thetenderto committhe tenderelandupdateanyinformationsubmittedwith
their applicationdor prequalificationwhich mayhavechangedandupdatein anycase
theinformationindicatedin the schedulesndcontinueto meetthe minimumthreshold
criteriasetoutin thetenderdocuments.

KeNHA/2023/201t
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As aminimum,tenderershallupdatethefollowing information:
(a) Evidence of accessto lines of credit and availability of other
financialresources,
(b) Financial predictionsfor the currentyear andthe two subsequent
years,ncludingthe effectof knowncommitments
(c) Work commitmentsn the currentfinancialyear,

(d) Currentlitigation information;and,

(e) Availability of critical equipment.

ITT 13.1 Alternativebids shall not b@ermitted.

ITT 13.2 Alternativetimesfor reachingherequiredServicelLevelsandfor the completion
of the Rehabilitationand/orimprovementVorkswill not be permitted.

ITT 14.1.1 Theratesandpricesof items in theBills of Quantitiesshallbeexclusiveof VAT.

ITT 14.1.5 Thepricesquotedby the Tendereshallbe fixed;consequentlythe Tendereiis
notrequiredto furnishtheindicesandweightingsfor the price adjustment
formulaein the Scheduleof AdjustmentData.

ITT 15.1 The currencyof thetendershall beKenya Shillings

ITT 18.1 Thetendervalidity periodshallbe 120days

ITT 19.1 TenderSecuringForm

ITT 20.1 In additionto theoriginal of thebid, thenumberof copiesis One (1)

ITT 20.2 Thewritten confirmationof authorizatiorto signon behalfof the Tendereshall

consistof: in theform of Powerof attorney

D. Submissionand Opening of Bids

ITT 22.1 Fortender submissionpurposes,only,theE mp | o gddressss
The Deputy Director ¢ Supply Chain

Management

Kenya National Highways Authority,

Blue Shield Towers, Upper Hill, First Floor

P.0.Box 497121 00100

NAIROBI, KENYA

The deadlinefor tender submissionis asindicated in Tender Notice

ITT 25.1 Tenderswill be openedimmediatelythereafterat the KeNHA Board Room,
Blue Shield Towers, Third Floor, in the presence of
Tenderers/Representativebo wish to attend

ITT 25.3 TheFormof Tender andummaryof Bills of Quantitiesshall be initialed by
representativesf the EmployerattendingTenderopening.

E. Evaluation and Comparison of Bids
ITT 32.1 The currencyof the Tendershall be convertedinto a single currencyasfollows:
Not Applicable
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TABLE 1: KEY ITEMS FOR PRE-QUALIFICATION

Requirements

Checkltems Reference
_ _ 1 Theformis dulyfilled, signedand
1 | Formof bid Formof Bid stampedvith all alterations
colintersinned
o | Appendixto form of Appendixto form | § Theformis dulyfilled, signed,
bid (if anv) of tender cDIatleo]Ic_eﬁn%starngd 3
: ITT 19f f 1 Dulyfilled andsigne
3 TenderSecuring Bid secamo 1 In theformat provided
DeclarationForm ring with all conditions
declarationform.
Confidential 1 Theformis dulyfilled andsigned
4 | Business Schedulel 1 Provideall requiredinformation
Questionnaire
5 | Eligibility (copyof ID) | Schedulel fl Thecopyof the proofof
'gibility (copy ) ! _(I:_i;[]iz?nship(:jDIc?hd.gassnorﬂ is
. 1 Theformis dulyfille
6 Eg:/:/r;(r);fVVArtl;[f)errr:e gc-l;lgdlul o 1 Providecopiesof National
y Identificationcardor
- . f Thecopyis attached
7 | (xcompliance TendeNotice | 1 Thecertificateis valid
1 Valid Registration Certificat€opy
ClassRegistrationwith - ofNCA4,50r6
8 NSZS egistrationy TenderNotice 1 Valid NCA Practicing Licence
1 Certified by Commissionepf Oathg
9 | Certificateof Incorporatiol TenderNotice 1 AttachCertified Copy
AGPOcertificatefor - T Attachw
10 | Vouth . TenderNotice Copyin Categoryof Small
\Warksand Enaineerina
1 Theformis dulyfilled and
11 | PricedBill of Quantities ITT 12,14 anya|teration$ha”be
colintersinned
1 Attendpre-bid meeting/visitwith
ID/Passpor& introductionletter
12 Certificateof Te nd e r| ITT 7.2 from thecompany
Visit to Site Schedule 1 Biddersto signattendanceegister
1 Certificatemustbe signedby the
Emp | o remasentstive
. 1 Theformis dulyfilled
13 | Conflict of Interest ITT 4.3 1 To stateexplicitly
1 AttachCurrent Swornaffidavit
14 | PendingLitigation TenderDocument datedwithin thelast3 monthsfrom
thedateof tender opening
History of Non- 1 Theformis dulyfilled
15 | performance TenderDocument
1 Certified copyof FormCR12
16 | CR 12 Eorm TenderNotice Issuedwithin thelast 12mon'ghs
from thedate of tender opening
Certified by Commissionerof
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Attachyvalid certified copy

17.| Singlebusinespermit TenderNotice
- Duly filled andsigned
_ Certified copies of log books for
Scheduleof Major Ownership of Machines and
18.| [temsof Plant TenderDocument | Equipment. Those hiringlUST
providecertified copies of Lease
Agreement andertified copies
- Dulyfill ndsign
19.| Schedulef Key Personnd TenderDocument uly filled andsigned
Roadworks TenderDocument | - Duly filled andsigned
20.| Completed
21 Schedulef Ongoing TenderDocument | - Duly filled andsigned
‘| Projects
Schedulef other TenderDocument | - Duly filled andsigned
22 | Supplementary
-All pagesf thetenderdocument
23| Serialization TenderNotice shall besequentially serialized
Bidders Bidding for Performance Ba
Road Maintenance Contracts (PBC)
MUST HaveAt least one of the
Directorof the bidding company train
- . in Performance Based Road
24 |KIHBT PBC Certificates [Tender Notice

Maintenance as a Contractor (PBC)
Kenya Institute of Highways and
Building Technology (KIHBT).
(Certificates may be verified from the
issuing Agency)

25

Completeness of Tender
Document

TenderNotice

All Sections of the Tender
Documents have to be Duly Filled
and Sections Requiring Signatures

Signed.

**All Certification shall be done bya Commissionefor Oaths orNotariesPublic
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TABLE 2: POST- QUALIFICATION SCORE

ITEM | DESCRIPTION POINT SCORE
SCALE
1 KEY PERSONNEL Max 30
SiteAgent(Max 10 marks) | Qualification | BSc.Civil Eng. 10
HND in Civil Eng. 8
Dip in Civil Eng. 6
Experience | > 8yearsandabove | N/A
3-7 years N/A
0-2 years N/A
Surveyor(Max 5 marks) Qualification | Diplomain Survey 5
Certificatein Survey | 2
Experience | >6Years N/A
31 5Years N/A
0-3Years N/A
ForemanMax 5 marks) Qualification | Diploma in Civil | 5
Engineering
Certificate in Civil | 2
Engineering
Experience | > 6Years N/A
37 5Years N/A
0-3Years N/A
2 FINANCIAL CAPABILITY Max 0
Financialstatements Thefinancialaccountsbalance N/A
sheetsprofit andlossstatementare
certified by reputableauditfirm.
Contactinformationof thefirm to be
provided(LastTwo Years)
TheBankstatementarefrom a N/A
reputableBank.Contactinformation
to beavailed(Last Six Months)
Financial Information / | Provideturn-overfiguresfor thelast | N/A
Currentwork two (2) yearsshowingcurrentwork
commitment.
Provideundertakingrom the bank N/A
providingcurrentline of credit
specificto thetender
3 SITE BASE FACILITIES Max 10
Proposalon office & stock yard facilities T identify location and| 10
conditionof the plannedsite office and stockyard Attachmentof map
andphotopreferably
4 PLANT AND EQUIPMENT Max 30
RelevantEquipment | Owned(Max 30 marks) 07 30
LeasedMax 15 marks) 07 15
5 WORK METHODOLOGY Max 30
Signedwork programmechartandcashflow | 0-10
estimate
Proposalson work schedulingincluding the | 0-10
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ITEM | DESCRIPTION POINT SCORE
SCALE
responseime
Detailed method statemenion how to carry | 0-10
outtheintendedworks
6 WORK SAFETY MANAGEMENT MAX 10
Proposal®ntraffic control,w o r k safetg&daccidentprevention 10
7 EXPERIENCE Max 0
General Experience(Completion Certificatesof 5 No of projects | N/A
completedn thelast5 years)
Two (2 No) of projects submittedabove, should have a minimum | N/A
Contractvalueof Kshs.50,000,000
Specific(local) experiencen relatedworksi.e. PBC works N/A
TOTAL MAX 100

Note: **The pass markshall be 75%

The Authority will verify information submitted.Any form of forgery or misinformation
from the biddershall leadto cancellationof the bid/award,institution of legal proceedings
and blacklisting for all future KeNHA contracts.

KeNHA/2023/201t
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Sectionlll. Evaluation and Qualification Criteria

This Sectioncontainsthe criteria that the Employershall useto evaluatebids and qualify
Tenderersin accordancavith ITT 34andITT 36, no otherfactors,methodsor criteria shall
be used.The Tenderershall provide all the information requestedn the forms includedin
SectionlV, TenderingForms.

1. Evaluation
In additionto thecriterialisted inITT 34.2 (a)i (e) thefollowing criteriashallapply:

1 Assessmentf adequacyf TechnicalProposalvith Requirements

KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority
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1. Qualification Criteria
Factor 2.1ELIGIBILITY
Tenderer
Sub-Factor Requirement SingleEntity | Joint Venture, Consortiumor Association EZCldmeec?tatlon
All  partners | Each partner At least one q
combined partner
2.1.1Nationality Nationality inaccordance | Mustmeet Existingor Mustmeet N/A Attachmentas
with ITT 4.2. requirement | intendedJVA | requirement indicatedin ITT
mustmeet 11(h)as
requirement specifiedn TDS
Scheduld-
SectionlV
2.1.2 Conflict of | No- conflictsof interests | Mustmeet Existingor Mustmeet N/A Form of Bid
Interest asdescribedn ITT 4.3. requirement | intendedJVA | requirement
mustmeet
requirement
2.1.3 Employer| Not havingbeendeclared | Mustmeet ExistingJVA | Mustmeet N/A Form of Bid
Ineligibility ineligible bythe Employer | requirement | mustmeet requirement
asdescribedn ITT 4.4. requirement
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Factor 2.2HISTORICAL CONTRACT NON-PERFORMANCE
Tenderer
Sub-Eactor Requirement Single Entity Joint Venture, Consortiumor Association Documentation
All partners | Each partner At least one Required
combined partner
2.2.1 History of | Nonperformance of a| Must meet| N/ A Must meet| N/ A Schedule 11
nonperforming contract did not occur| requirement by requirement by sectionlV
contracts within the last two (2) | itself or as itself or as
yearsprior to the deadline| partner to past partner to past
for application | or existingJVA or existingJVA
submission,based on all
information on  fully
settled  disputes or
litigation. A fully settled
disputeor litigation is one
that has beenresolvedin
accordance with the
Dispute Resolution
Mechanism under the
respective contract, and
whereall appealinstances
availableto thetenderer
2.2.2 Pending| No- conflicts of interests| Must meet| Existing or | Must meet| N/ A Schedule 11
Litigation asdescribedn ITT 5.2 requirement intended requirement sectionlV
JVA must
meet
requirement
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Factor 2.3FINANCIAL SITUATION
Tenderer
Sub-Factor Requirement Single Entity Joint Venture, Consortiumor Association ggctir?:;tatlon
All partners | Each partner At least one 9
combined partner
2.3.1.Average | Minimum averagannual Mustmeet Mustmeet | Mustmeet Mustmeet SchedulelO,
?nnual tur|n0\|/etr(3jf Ksthf:fo Ny'!‘l'locri]’ requirement requirement Twentyfive Forty percent SectionlV
urnover calcu a? as to adcer ifie percent(25%)of | (40%)of the
paymentseceiveaor therequirement | requirement
contractsin progress or
completedwithin the last
two (2) years
2.3.2Historical | Submission of audited Mustmeet N/A Mustmeet N/A Scheduld 1
Financial balancesheetsr if not requirement requirement with
Performance | requiredbythe law of the attachments,
t e n d eoustny,dtlrer SectionlV
financial statements
acceptablgo theEmployer,
for thelast Two (2) years to
demonstrateéhe current
soundnessf thetenderers
financial position andts
prospectivdong term
profitability ITT 5.2
b) BankStatement$or the
last sixmonths
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Factor 2.3FINANCIAL SITUATION
Tenderer
Sub-Factor Requirement Single Entity Joint Venture, Consortiumor Association Documentation
All partners | Each partner At least one Required
combined partner
2.3.3. TheTenderemust
Financial demonstrate access, or Mustmeet Mustmeet Mustmeet Mustmeet Provide
Resources availability of, financial requirement requirement | percent percent(Forty | attachments
resourcessuch as liquid (Twentyfive (40) %) of the
assetsunencumbereceal (25) %) of the requirement
assets, lines afredit,and requirement
otherfinancial meanspther
than anycontractualadvance
payment$o meet:
(i) thefollowing cashflow
requirement:
10 Million and
(i) the overall cash flow
requirementdgor this contract
and itscurrentcommitments.
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Factor

2.4Experience

Sub-Factor

Requirement

Tenderer

Single Entity

Joint Venture, Consortiumor Association

All
partners
combined

Each partner

At leastone
partner

Documentatio
n Required

2.4.1: Specific
Experience

(a)Participationas
contractor,management
contractor,or
subcontractorjn at least
Five (5) contractswithin
the last(5) Five years,
with atleasttwo (2) of
which should hava
minimumvalue50
Million, thathave been
successfulland
substantiallyjcompleted
and that aresimilar to
the proposedWorksand
ServicesThesimilarity
shall bebasedon the
physicalsize,complexity,
methods/technologyr
othercharacteristicaas
describedn SectionViI,
Empl oyer 6s
Requirements.

Mustmeet
requirement

Mustmeet
requirement
s for all
characterist
ic

N/A

Mustmeet
requirementor
one
characteristic

Schedule,
SectionlV
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2.4.1  Specific| b) For theaboveor other

Experience contractsexecuted Mustmeet Mustmeet |N/A Mustmeet Schedule,
during theperiod requirement | requirement requirements | SectionlV
stipulatedin 2.4.1(a) S

above,a minimum
experiencen the
following key activities:
i) Drainageworks

i) VegetationControl
iii) StreetLighting

Iv) Bituminous works.
v) Concreteworks

vi) RoadMarking

vii) Road Asset
Management

///////

etc. eeeeecee
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SECTION IV: Scheduleof SupplementaryInformation (Tendering Forms)
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SCHEDULE 1: CONFIDENTIAL BUSINESSQUESTIONNAIRE

You arerequestedo give the particularsindicatedin Part1 and eitherPart2 (a), 2(b) or 2(c)
whicheverappliesto your type of business.The particularsshall be as per the guidelinesin
clause48 ofthe EngineersAct 2011.

You areadvisedthatit is aseriousoffenceto give falseinformationon thisForm.

Part 1 - General

BusinessName: ........cccccccvveeeeeeeeiiiiieee e, € é.

Locationof Businesr emi ses .€é€éécecee.éééééé. . eée. éeé. é
PlotNo.. . . . . . é€€é. . . . . iieesrmerreeeemenmb 6 6 6 654 § &2d € .RD a
PostalAddress. . . . . . . . .. .. NO i, g.eeéeééé. Te

Natureof
Busi ness.

CurrentTradeLicenseNo . . . . . . . . . . .inngDatee € éé& & é&¢
Maximum valueof Businessvhich you canhandleat anyonetime:

@\
[P}
fr
Q\
©

Nameof yourBankers.............cccvvvvvviiiiiiiiiie e e e e e . ... ... €eeececececé.
BranCh.......oooeii - ... €éeééeeée

Are you anagentof theKenya NationaHighwaysAuthority (KeNHA)? YES/NO**

[N

Part2 (a) - SoleProprietors

([N
([N
([N
([N

Your Namein fullé .

D~
D~

Age: .
Nationality. . . . . . . . .. .. ... ofOrigéécéeé.
*Citizenshipdetails.

Part 2(b) - Partnership:

Give detailsof partnersas follows:

.Court

o ™

D~
D~

Name Nationality CitizenshipDetails* Shares

M-
M-
M-
M-
M-

leeéeeée l1leéeée

D~
D~
D~

éeeéee leéee

D

l1éee

D~
D~
D~
D~
D~

26eéececée 2eéé

D~
D~
D~

éeeeéee 2eeée

(O

2ee

M-
M-
M-
M-
M-

2eééeécee 2¢écée

D~
D~
D~

2eéeéeéeée 2¢écée
Part 2(c) - RegisteredCompany:
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Privateor Public

Statethe nominakndissuedcapitalof thecompany

Nominal: Kshs.

Issued: Kshs.
.................... éeée
Give details of all Directors as follows:
Name Nationality CitizenshipDetails* Shares
léeeééeeééee 1éééeéée 1ééeeééee l1léeeééeceé
eé e é eeé eeée
2eéeéeéeéeé 2¢éecéeéee 2¢eéeéeée 2e¢eéeéeéeé
eé e é eeé eeée
eéeeéeéeé 3éeéeéeé 3éeéeéeé 3éeéeéecée
eé e é eé eeé
Part2 (d) Interestin theFirm:
Are thereany persorv personsn the Ministry of Transportand Infrastructurg(MOT]I) or Kenya
NationalHighwaysAuthority who hasnterestin thisfirm? Yes/No**
Date:....cccoonrnriiririrenene Signatureof Tenderer.
** Delete asecessary
0 Attach proof of citizenship

(Compulsory)
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SCHEDULE 2: FORM OF WRITTEN POWER OF ATTORNEY

TheTendereshall statdherebelow thename(sandaddres®f hisrepresentative(syho is/are
authorizedo receiveon his behalfcorrespondenca connectiorwith theTenderer.

eéeéeéeéeéeéeecéeéeéeéeéeéecececeeceeétetd
eéeée. .. eéeé
(Nameof Tenderer'RRepresentativan block letters)

céeéeéeééeéééeeéeeéeeéeceéee
(Addressof Tenderer'®Representative)

eeééééeééeceééecééeééecéee
(Signatureof Tenderer'fkepresentative)

Alternate:

eééeéeéeéecéeéececeéeéeéed
(Nameof Tenderer'Representativan block letters)

€Eééeééeéeécécécéeceéeéeeece
(Addressof Tenderer'®Representative)

-
-
-
-
-
-
-
-
-
-
-
-
-
-
-

eéeéeéeéeéeéeéeéecceece
(Signatureof Tenderer'sRepresentative)

-
-
-
-
-
-
-
-
-
-
-
-
-
-
-

*To befilled by all Tenderers.

KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority
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D
D
D
D
D
D
D
D
D
D
D
D
D
D
D

-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-

D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
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SCHEDULE 3: CERTIFICATE OFT ENDE REWRSI STO SITE

This is tocertify that

s 7

[Name/} e e éeeééeéeéeéeéeeéeeééeeéeecéeecéceecéece

-
-
-
-
-
-
-
-
-

eEééeééeéecéecécéecécéeceéeeeeeeeéececet
Beingtheauthorizedepresentative/Agermf [Nameof Tenderer]

D
D
D
D
D

eeeeééeeceeceééeececeeéeececeeceéececececee.

(O
(O
D~

eeeceééeeeceééecececeéececeeceeéececeecéeecece

Participatedn theorganizednspectionvisit of the site of theworksfor the
PERFORMANCE BASED CONTRACT FOR THE MAINTENANCE OF RUMURUTI
NAIBOR (POSTA) (A4) ROAD heldon

7

eceéeeéeeéeeée. . ebPayof

@D

D
D
D
D
D
D
D
N
o
D
D
D
D
D
D
D

-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-

Signedéééeéeéeécéeéececeé
( Emp | drgpeesedtative)

D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~

eéeéeéeéeéeéecéeccece
(Nameof E mp | o Represérgative)

Eééeééécécéceéeeeeéeeéeée. . eéecé. . eeceé
(Designation)
NOTE: This formis to becompleted at théime of the organized sit®isit.

D
D
D
D
D
D
D
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SCHEDULE 4: MAJOR ITEMS OF CONSTRUCTION PLANT AND EQUIPMENT

ltem Equipment Details Ideal No. of | No. of | No. of | Date of
No. Number Equipment | equipme | equipment to | Arrival on
Required Owned by | nt to be| be made | Project (Days
for the | the Bidder | hired/pur | available for | after
Contract chased the Contract | commence)
Execution by  the | by theBidder
Bidder
A) ConcreteEquipment
(i) Mobile concretemixers 1
(i) Concretevibrators 1
B) Transport (Tippers,
dumpers, water
tankers)
(i) 6 X4 tipperspayload 4
167 20tones
(i) Water tanker$18,000 1
T 20,000lts. capacity)
C) Earth 7 Moving
Equipment
() Wheeledoaders 1
(i) Motor graderg93 - 1
205kW)
D) Excavators
() Hydrauliccrawler -
mounted(7 7 10
tonnes) 0.251 0.4
m3 SAE bucket.
E) Rollers
(i) Selfpropelled single 1
drumvibrating (various
types)
F) F) Others
(i) Potholecutter 1
(i) Handsprayer 1
(iii) Pedestriafroller 1

The Tenderershall enterin this scheduleall major items of plant and equipmentwhich he proposego
bring to site. Only reliableplantin goodworking order,andsuitablefor the work, shall be shownon this
ScheduleThe Tendereshouldattachegroof of ownershipor authorizedetterof hire.

| certify thatthe aboveinformationis correct.

7 7

Signatureof Tenderer:eé é é é e é é e é é

Nameof Signatory:
Eééeééécéceéeeeee. . éeé

KeNHA/2023/201¢

7z 7

e Date: é

eeéee

D
D
D
D

eeée
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SCHEDULE 5 : KEY PERSONNEL

i) Key Personnelproposedby Tenderer

The Biddershalllist in this scheduleghein-houseprofessionabndtechnicalpersonnehe
will employ, list of their currentworkload togetherwith their qualifications,experience,

positionheldandnationality.

Name of Key Staff Designation Required
M BSc.in Civil
Engineering
9 HigherNational
Qualification Diplomain Civil
Engineering.
1 Certificateof
Site Agent attendancef PBC
g training.
CV andCertificates ProvideCV
QualificationCertificate Certified  copy of
QuialificationCertificates
Currentwork Load Specify
e AOr di miploma in
Qualification Civil Engineering
Cv ProvideCV
Foreman
QualificationCertificate Certified  copy  of
QualificationCertificate
Currentwork Load Specify
Qualification Dip in Surveying
cv ProvideCV
Surveyor QualificationCertificate Certified  copy  of
QuialificationCertificate
Currentwork Load Specify

| certify that theaboveinformation iscorrect.

/////////

KeNHA/2023/201¢
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TheC V qos resumesjor eachof theproposed kepersonnehre presented informanhdicated
below
Resumeof ProposedPersonnel

| Tenderename:
Position
Name Date of birth
Personnel - ——
) : Professionalqualifications
information
Name of Employer
Present
employment Addressof Employer
Telephone Contact (Manager/
PersonnelOfficer)
Fax E-mail
Job title Yearswith present
Employer

Current Work load
Summarizehe currentwork load.Indicateparticular (if any)the projectghe
staff isinvolved

From | To Company/ Project / Position/ Relevanttechnical and management
experience

(Summarize professionekperiencein reversechronologicalorder. Indicate
particular technicalandmanagerialexperience relevartb the project)
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SCHEDULE 6: SCHEDULE OF ROADWORKS CARRIED OUT BY THE TENDERER
IN THE LAST FIVE YEARS

DESCRIPTION OF WORKS VALUE OF YEAR
WORKS (Ksh.)* | COMPLETED /
REMARKS

Note: List atleastFive (5) roadprojectsundertakenn thelast five (5) yearsandattachthe
relevantcertificates ocompletion.

| certify that theaboveworksweresuccessfullycarriedout by this Tenderel(Attach Completion
Certificates)

,,,,,,,,,,,,,,,

1 * Valuein Ksh.usingCentralBankof Kenyameanexchange ratatareferencedate 7
daysbeforethe dateof TenderOpening
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SCHEDULE 7: SCHEDULE OF ONGOING PROJECTS
Tenderersand eachpartnerto a JVA shouldprovide information on their currentcommitments
on all contractsthat havebeenawarded,or for which a letter of intent or acceptancéasbeen
received,or for contractsapproachingcompletion,but for which an unqualified,full completion

certificatehasyetto beissued.

Name of Employer's
Contract contactaddress
[ fax

Date of
commencement

Date of
completion

Value of
works
(Ksh.)

Value
complete
dupto
date %

Physically

completed

up to date
%

| certify that theaboveworksarebeingcarriedout by meandthat the abovenformationis

correct.

7

Signatureof Tenderer:é é

KeNHA/2023/201¢
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PERFORMANCE BASEDCONTRACTFOR THE MAINTENANCE OF RUMURUTI - NAIBOR (POSTA)(A4) ROAD

SCHEDULE 8: FINANCIAL INFORMATION/CURRENT COMMITMENTS

1. Submit copiesof audited profit and loss statementsand balancesheetfor the last two
calendaryears and estimated projection for the next twoyears with certified English
translatiorwhereappropriate.

2. Give turnoverfigures for eachof the last two (2) financial years.Quotein millions and
decimalthereof.

Type of \Work Year 2016 Year 2017
Ksh. Ksh.

Roadworks

Othercivil engineering
works

Other(specify)

Total

SUMMARY OF ASSETSAND LIABILITIES OF THE AUDITED FINANCIAL
STATEMENTS OF THE LAST THREE (3) FINANCIAL YEARS.

Year 2016 Year 2017

Ksh. Ksh.

1. TotalAssets

2. CurrentAssets

3. BankcreditLine Value
4. TotalLiabilities

5. CurrentLiabilities

6. Networth (1-4)

7. Workingcapital(2+3-4)

€)) Name/Addresef CommerciaBank providingcredit line

,,,,,,,,,,,,,,,,,,,,,,,,
,,,,,,,,,,,,,,,,,,,,,,,,,,,,

rrrrrrrrrrrrr

(b) Totalamount ofcreditline Ksh. eeeee. . ééeeceecé.
Attachcertified copiesof financialbank statements of thast sixmonths.

Attacha certified copyof Undertakingof theBankto providingthe currentline of
creditspecificto thisTender.
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SCHEDULE 9: OTHER SUPPLEMENTARY INFORMATION

1. CertifiedCopies ofAudited FinancialStatement fothe twoyears balancesheetsprofit and
lossstatementsa u d i repontsetodlist them belowandattachcopies.

eéeéeéeéeéeéeéeeéeéeéeéeéeéece
€Eééeééeéeécécécécéeéeéeéeéeéeécece
eéeéeéeéeéeéeceéceecéeéeéeéeéeéece
€Eééeééeéecécécécéecéeéeéeéeéeéeécece

2. Evidenceof accesgo financialresource$o meet thequalificationrequirementsCash in
hand,linesof creditetc.List belowandattachcopies ofsupportingdoauments
eéeéeéeéeéeéeéceeéeéeéeéeéeéece
€Eééeééeéeécécécécéeéeéeéeéeéeécece
eéeéeéeéeéecéeéceeéeéeéeéeéeéece
Eééeéeééeéécéecéeecécéecéecéecéecéeceéecéce

3. Name,addresstelephonetelex,fax numberf theT e n d Banker$ who maprovide
referencef contactedy the Contracting Authority.
Eééeéééécécécécéeceéeéeéeéecéecéecece
eéeéeéeéeéecéeéceeéeéeéeéeéeéecée
Eééeéééécécécécéeceéeéeéeéecéecéecece

4. Informationon Historyof Non-performingcontract inwhich the Tendereis involved.

OTHER PARTY (IES) CAUSE OF DISPUTE

AMOUNT INVOLVED
(KSh.)

5. Informationon currentLitigation in which theTendereiis involved.

OTHER PARTY (IES) CAUSE OF DISPUTE

AMOUNT INVOLVED
(KSh.)

| certify that theaboveinformation iscorrect(Provide aswornaffidavit).

s 7

Signdureof Tenderer:é é é ¢ é é é ééééDatéec:é éééééééeeeéeé.
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SCHEDULE 10: WORK PROGRAMME AND METHOD STATEMENT

1)

2)

3)

SCHEDULE 10-A: Program of works method Statements

To demonstratea clear understandingdf the requirementf the Contract,tenderersshall

providethefollowing:

a) A bar/Ganttchartsubdivided into sectionsfor eachroad showingthe major activitiesto
be carriedout for MaintenanceServices RehabilitationWorks and Improvementworks,
if any. The activities shall be shown againsttime, with linkages shown between
related/sequentiactivitiesasfar aspossibleandappropriate.

b) A bar chart or scheduleshowing the usageof major plant, including those listed in
Schedul&s( Co nt rEmupment).0 s

c) Proposabnmaterialtestingandmeasurement

d) Proposabnwork safetymanagement

e) Environmentabndsocialmanagement

SCHEDULE 10-B: Projected CashFlow

Tenderersshall tabulatebelow estimatespasedon their preliminarywork programme,
of:

a) On theexpenditureside,thevalueof the work whichwill becarriedout;

b) On the revenueside, the net paymentsto which they will becomeentitled with due
allowance for the advancepaymentand repayment,materials prepayments,and
retentionmoney, but excluding price adjustmentdor rise and fall and provisional
sumsfor emergencyvorks.

c) Theprojectednetcashflow duringthe contractperiod.

The prospectivesuccessfutenderemay be requiredto submitfull detailsto substantiate
his estimates.

SCHEDULE 10-C: Site Organization

Tenderersshall give full particularsof the organizationthey proposeto establishdirect,and
administerthe performanceof the Contract. Tenderersshall indicate the location of site
camps stockyardlocationandthe resourceshey intendto allocateto Self-Control Units for
planningandmonitoringpurposesThe Tenderesshouldprovide:

V Siteorganisatiorchart
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V Narrativedescription of sit@rganization

4) SCHEDULE 10-D: Subcontractor/Partners
Tenderersshall list below those parts of the Works and Serviceswhich they proposeto
subcontractand statethe approximatevalue of thosepartsand the namesand addressesf
the proposedsubcontractorsf thoseare known at tenderingstage.Tenderersshall alsolist
other businesgpartnersinvolved in the executionof the contractand their respectiveroles
andresponsibilities.

Partof Works /Services:

Approximatevalue:
Nameandaddres®f proposedsubcontractof partner:
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SECTION V: Technical Evaluation Criteria
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TECHNICAL EVALUATION CRITERIA

This Sectionshallapplyto qualifiedtenderergrom QualificationCriteria” A @nd’ B @bove.lt
containsall the factors, methodsand criteria that the Employer shall use for the technical
evaluation.The informationto be providedin relationto eachfactor and the definitions of the
correspondingermsareincluded in theespectiveApplication Forms(Schedules).
The TechnicalEvaluationCommitteeshall examinetenderdocumentsand scorethem basedon
their validity, accuracy and quality. Where the tenderer fails to submit the mandatory
requirementthetendereishall bedisqualified.
Tendererswvho provide all mandatoryrequirementsand specifiedpercentagescorein technical
evaluationand aboveshallproceedo thefinancialevaluation.
1 Technical Proposal

Thetendered $echnicalProposakhallbeasoutlinedin thefollowing tables
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Bidderswho meetall technicakequirementsaindscore75% andabovein technicalevaluatiorshall proceedo thefinancial evaluation

TABLE -1: PERSONNEL

Compliance .
P Documentation

Qualification Criteria Requirement Score

Submission

No. Subject Requirement Tenderer .
Requirements

1.1 | ProposeKey List of professionaand Mustmeettherequirement | Section:IV, Schedulé
Personnel technicalstaff andtheirresume | to provethatatleastthe €))

in accordancavith SubClause | following staffcanbe
19 of GCC sectiorVI. mobilizedduringthe
contractperiod;

A Site Agent (10 marks)

V BSc.Civil
Engineering10
marks)

HND in Civil
Engineering8
marks)
Diplomain Civil
Engineering 6
marks)

A Foreman (5 marks)

V Diplomain Civil
Engineering5
marks)

20

Certificatein Civil
Engineering
(2marks)

A Surveyor (5 marks)

V Diplomain Survey(5
marks)
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TABLE -1: PERSONNEL

Submission

No. Subject Requirement Tenderer .
Requirements

Certificatein Survey
(2 marks)

TABLE-2: FINACIAL CAPABILITY

No. Subject Requirement Tenderer SubmissiorRequirements
2.1 | Financialstatements| Thefollowing shallbeprovided; | A Not Applicable SectionlV, Schedule8
- Certified Financialaudited 0

accountdor thelast twoyears
- Certified bankstatement$or
thelastsix months.

2.2 | Financial Certifiedauditedfinancial Not Applicable SectionlV, Schedule8 0
Information/ statementsf thelasttwo (2)
Currentwork yearsincludingline of credit
commitments from areputablebank.
Total score 0
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TABLE -3: SITE MANAGEMENT

No. Subject Requirement Tenderer RSub_mlssmn
equirements
3.1 Sitebasefacilities Thefollowing shallbe provided; | Mustatleastidentify the | SectionlV, SchedulelO-
- Proposals ooffice & stockyard| locationandconditionof | C 10
facilities the plannedsite office
andstockyard.

Attachmentof mapand
photois preferable.

Total score
10
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TABLE -4: EQUIPMENT

Documentation

Qualification Criteria Compliance Requirement Score

Submission

No. Subject Requirement Tenderer Requirements

4.1 Equipmentholding | Thefollowing shallbeprovided,; Must meetrequiremento prove | SectionlV,
- Ownershigist of required thatatleastthefollowing Scheduled 30
equipmentandthe copyof its log machinesanbe mobilized
book,or duringthe contractperiod;
-Authorizationletterof hiringfrom | A 2 tippers(6 marks)

M&T or reputablehiring company 1 excavatoiBackhoe)
(4marks)

1 pickupvehiclefor patrol
(4 marks)

Concretamixer andvibrator
(4 marks)

Pedestriamoller (4 marks)
Pothole cutter(4 marks)
Handsprayer(4 marks)

>>> > > >

Total score 30
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TABLE -5: WORK METHODOLOGY

. . Compliance :
Qualification Criteria Requirement Documentation Score
No. Subject Requirement Tenderer SubmissionRequirements
5.1 Work Programmend | Thetendereshallprovidethe Submissiorof both SectionlV, Schedulel0-A &
ProjectedCashflow following; requirementss B 30
and workmethodology | 1. Signedwork programme preferable At leastthe
chartandcashflow estimate | descriptionon howto
(10marks) dispatchthecrewfor
2. Proposal®nwork routinemaintenancand
schedulingncludingthe emergencyvorksis
responsgime (10 marks) needed.
3. Detailedmethodstatement
on howto carryoutthe
intendedworks (10 marks)
Total score
30
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TABLE -6: OTHER REQUIREMENTS

, . Submission
No. Subject Requirement Tenderer Requirements
6.1 | Work safety Thetendereshallprovide the At leastthedescription SectionlV, Schedulel0
management following aswork methodology; | onbasicsafety -A 10
- Proposals ofraffic control, considerationsuchas
w o r k safetg&daccident laneclosuremethod,
prevention enforcemenof helmet
andreflectivejacketis
needed.
Total Score
10

KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority 80



PERFORMANCE BASEDCONTRACTFOR THE MAINTENANCE OF NAIBOR i KISIMA (A4) ROAD

TABLE -7: PREVOIUS CONTRACTS RECORDS

. . Compliance :
Qualification Criteria Requirement Documentation Score
No Subject Requirement Tenderer Submission
' Requirements
7.1 Pastrelevantwork Tenderetto submitthe Not Applicable
Experience following; SectionlV, Scheduleé 0

- Completioncertificateof at
least5 No of Projectsn road
worksin the previous5 years(15
marks)

- Completioncertificateof 2 No.
roadworksin the previousb
yearswith aminimumvalueof
50 million (10 marks)

- Previousexperiencen carrying
out PBC works(5 marks)

Total Score 0
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Conditions of Contract and Standard Contract Forms
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1. Definitions
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1.1

CONTRACT AND INTERPRETATION

Bill of Quantities meanghe pricedandcompletedBill
of QuantitiesformingpartoftheCo nt r 8id.t or

TheCertificate of Completion is adocumenissuedby
the Engineeruponcompletionof RehabilitationWorks,
ImprovementWorks and EmergencyWorks, or parts
thereof,asapplicablejn accordancavith GCC54.1

The Completion Date is the dateof completionof the
Servicesand Works as certified by the Engineer,in
accordancsvith SubClausel0.2.

The Contract is the Contractbetweenthe Employer
and the Contractor to perform the servicesto be
provided by the Contractor,and to execute,complete,
and maintain the Works. It consistsof the documents
listed in Clauseé below.

The Contractor is a personor corporatebody whose
Tenderto carry out the Works and Serviceshasbeen
acceptedy the Employer

TheCo nt r a Tenderistlse completedtendering
documensubmitted bythe Contractorto theEmployer.

The Contract Price is the price statedin the Letter of
Acceptanceand thereafteras adjustedin accordance
with theprovisionsof the Contract.

Daysarecalendadays;months arecalendar months.

A Defect is any part of the Works and Servicesnot
completedn accordancevith the Contract.

The Defects Liability Certificate is the certificate
issuedby Engineerupon correctionof defectsby the
Contractor.

The DefectsLiability Period is the periodspecifiedin
the Contractandis applicablefor RehabilitationWorks
and ImprovementWorks, with exclusionsidentified in
the PARTICULAR CONDITION OF CONTRACT, if
any.
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Dispute Review Board (DRB) is a board of three
membersselectedand actin accordancevith rulesand
proceduregdefinedin the Contractto seekto resolve
any dispute of any kind that may arise betweenthe
Employer and the Contractorin connectionwith or
arisingout of the Contract,as providedfor in Clause6
hereunder.

Dispute Review Expert (DRE) is one expertselected
and acting in accordancewith rules and procedures
definedin the Contractto seekto resolveanydisputeof
any kind that may arise betweenthe Employerandthe
Contractorin connectionwith or arising out of the
contractasprovidedfor in Clauses hereunder.

Drawings include calculationsand other information
provided by the Contractorfor the executionof the
Contract.

Emergency Works is a setof necessarynd sufficient
activities to reinstate the Road and reconstruct its
structureor right of way strip damagedas a result of
natural phenomenawith imponderableconsequences,
such as strong storms, flooding and earthquakesThe
need for execution of EmergencyWorks is jointly
identified by the Employerand the Contractorand for
starting of execution of Emergency Works the
Employershallissuea Work Order.

The Employer is the partywho employsthe Contractor
to carryout theWorks andServices

Equipment istheC o n t r anmadhineryandvehicles
broughttemporarilyto the Site to constructthe Works
andto carryout theServices.

Improvement Works consistsof a setof interventions
that add new characteristicto the Roadin responsdo

existing or new traffic, safetyor other conditions,as
definedin theSpecifications.

Rehabilitation Works are specific and clearly defined
civil worksthe Contractornis requiredto carryout under
the conditions of the Contract, as defined in the
Specifications. Rehabilitation Works quantities were
estimatedby the Contractorto achievethe performance
standardslefinedby the ServicelLevelsandofferedata
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Lump-Sumprice.

TheIntended Completion Date is the dateon which it

Is intended that the Contractor shall complete the
Works and Services.The IntendedCompletionDate is

specifiedin the Particular Conditions (PARTICULAR

CONDITION OF CONTRACT). The Intended
CompletionDate may be revisedonly by the Engineer
by issuinganextension otime.

Materials areall supplies,jncludingconsumablegjsed
by the Contractorfor incorporationin the Works and
for provisionof Services.

The Engineeris appointed by the Employer to be
responsible for the overall administration of the
Contracton behalfof the Employer,andthe supervision
of works andserviceso be performedthereunder.The
Engineer may delegatethrough a written instrument
someof his functionsto any other competentperson,
retaining however the overall responsibility for the
actionsof that person.The Engineermay not delegate
theoveralladministrativecontrol of theContract.

Road meangheroador networkof roadsfor which the
WorksandServicesarecontractedinder theContract.

The Road Management Office is the location
indicated by the Contractor from which the Road
Manager operates,and where the Contractor shall
receive notifications.

The Road Manager is a person appointedby the
Contractorwho is in chargeof managingall activities
of the Contractorunder the Contract. He is also the
Cont r aRepresentatveor the purposesof this
contract

Servicesmeansall interventionson the Roadunderthe
Contractand all activities relatedto the management
and evaluationof the Roadwhich shall be carried out
by the Contractorin orderto achieveandkeepthe Road
Performance Standardsas defined by the Service
Levels,andto receivefull paymentof the monthly fee
underthecontract

Servicelevels arethe minimumperformance standards
for the level of quality of conditions of the Road
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2 Interpretation
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2.1

definedin the Specificationsvhich the Contractorshall
complywith.

Thesiteis the areaof the roadreserveof the Rumuruti
i Naibor (Posta)(A4) Road, overa cumulativelength
of 105Km.

Site Investigation Reports are those that were
includedin thetenderingdocumentsandarefactualand
interpretativereportsaboutthe surfaceand subsurface
conditionsat theSite.

The Start Date is the date when the Contractorhas
started the physical execution of the Works and
Serviceson the site. It doesnot necessarilycoincide
with anyof the Site PossessioDates.

A Subcontractor is a personor corporatebody who
hasa contractuabgreementvith the Contractorto carry
out certain activities related to the servicesto be
provided underthe contract,which may include work
on the Site.

Specifications meansthe Specificationsof the Works
and Services included in the Contract and any
modification or addition made or approved by the
Engineer.

A Variation is an instruction given by the Engineer
which variesthe Worksor Services.

The Works are what the Contract requires the
Contractorto construct,install, and turn over to the
Employer, as covered under Rehabilitation Works,
ImprovementWorksandEmergencyVorks.

Work Order is anorderissuedby the Engineerto the
Contractorauthorizingthe executionof Improvement
Works and EmergencyWorks, as provided for in
Clause27 hereunder.

In interpreting these General Conditions of Contract
(GCC), singular also meansplural, male also means
female or neuter,and vice versa. Headingshave no

significance.Words have their normal meaningunder
thelanguageof the Contractunlessspecificallydefined.
The Engineer will provide instructions clarifying

gueries about these General Conditions of Contract
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3 Documents
Forming the

Contract

3.1

4 Language and 4.1

Law
5 Notices
KeNHA/2023/201¢

5.1

(GCC).

The documents forming the Contract shall be
interpretedn the followingorder ofpriority:

1. Agreement

2. Letterof Acceptance
3.Contr 8dt or 6s
4. Conditions ofContract

5. Specifications

6. Drawings

7. Bills of Quantities.

If any ambiguity or discrepancyis found in the
documentsthe Engineerwill provide instructions
clarifying the position.

The languageof the Contractshall be English. The law
of the Contractis that ofthe Republicof Kenya.

Unlessotherwisestatedn the Contract,all noticesto be
given underthe Contractshall be in writing, and shall
be sent by personal delivery, airmail post, special
courier, fax or E-mail to the addressof the relevant
party set out in the PARTICULAR CONDITION OF
CONTRACT,with thefollowing provisions:

In addition to the usual postal office contacts the
tendereiis requiredto provide official email addresgo
be usedto communicataurgentlettersrequiringtimely
responsesfrom the tenderer like tender addendum
(addenda),award letter or any other deemedurgent
from the Employer requiring timely preparationand

reply.

TheContractorsaddresss

Name . ééééeeeeéééeeeecceceé
P.O. Box : ceéééééeeeceeceeee.
City/Town ceééééééeeeeceéeeeé.
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5.2

5.3

5.4

,,,,,,,,,,,,,,,

Email : ééeecééeeécéeeeée.

,,,,,,,,,,,,,,,

Telephone : ééeééeééeecééeéeé.

5.1.1 Any notice sent by fax or E-mail shall be
confirmedwithin two (2) daysafter dispatchby notice
sent by airmail post or special courier, except as
otherwisespecifiedin the Contract.

5.1.2 Any notice sentby airmail postor specialcourier
shall be deemed(in the absenceof evidenceof earlier
receipt) to have been delivered ten (10) days after
dispatch.In proving the fact of dispatch,it shall be
sufficient to show that the envelope containing such
notice was properly addressedstampedand conveyed
to the postal authorities or courier service for
transmissiorby airmail or specialcourier.

5.1.3Any noticedeliveredpersonallyor sentby fax or
E-mail shall be deemedo havebeendeliveredon date
of its dispatch.

5.1.4Either party may changeits postal,fax or E-mail
addressor addresseéor receiptof suchnoticesby ten
(10)d a ynetideto theotherpartyin writing.

Notices shall be deemedto include any approvals,
consents, instructions, orders and certificates to be
givenunder theContract.

The Contractor shall provide at its own cost, and
maintainin operationpermanentlyduring the duration
of the Contract,suchcommunicationgquipmentwhich
ensuresthat both written (fax or E-mail) and oral
(voice)communicationganbeestablished all times

(a)) betweerthe RoadManagerandhis senior
field staff;

(b) betweerthe Engineerandthe Roadvianager;

(c) ) betweerthe public telephonsystemandthe
RoadManager;

(d) The equipmentto be provided and maintained
includesthe equipmentocatedatthe Engineey office.

At the Start Date of the Contract,the Contractormust
communicatdo the Employerthe addressf his office,
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including the postal,fax and E-mail addressyhich for
the purposes of this contact is called the Road
ManagemeniOffice, where Notices will be addressed
to. The Employermayrequirethatthe physicallocation
of the Road ManagementOffice is within the close
geographicabreaof the Road.If the Contractorfails to
communicatethe addressof his Road Management
Office, andthe Employeris otherwiseunableto locate
the Road Manager,all notificationsto the Contractor
shall be valid if they are depositedat a designated
locationwithin the office of the Engineer,andif a copy
issentto theC o nt r degaladdresss

Start Dateand 5.5  The StartDate shall be not later than 30 daysafter the

Completion issuanceof the Letter of Acceptance.The Contractor
shall attainthe requiredServicelLevelswithin the time
specifiedin the Timetablein the Specifications.The
Contractwill be completedafter the numberof months
specifiedin theTimetablehaselapsed

6 Settlementof 6.1 DisputeReview Board
Disputes
(Alternative 6.1.11f anydisputeof any kind whatsoevershall arise
whenusing a betweernthe Employerandthe Contractorin connection
Dispute Review with or arising out of the Contract,including without
Board) prejudice to the generality of the foregoing, any

guestionregardingits existenceyalidity or termination,
or the executionof the Works and Service® whether
duringthe progresof the executionor after completion
and whether before or after the termination,
abandonmenbor breach of the Contracd the parties
shall seekto resolveany suchdisputeor differenceby
mutual consultationIf the partiesfail to resolvesucha
disputeor differenceby mutual consultation,then the
matterin disputeshall, in the first place,be referredin
writing by either party to the DisputesReview Board
( t9eB o a rwdtlda)cqpyto theotherparty.

6.1.2 The Board shall be establishedvhen eachof the

three Board Membershas signeda Board Me mb er 0 s
Declarationof Acceptanceas requiredby the DRB 6 s
Rules and Procedures (which, along with  the
Declarationof Acceptanceform, are attachedto the
Contract). The Board shall comprise three Members
experiencedvith the type of constructionand services
involved in the Contractand with the interpretationof
contractualdocumentsOne Member shall be selected
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by each of the Employer and the Contractor and
approvedoy the other.If eitherof theseMembersis not
so selectedand approvedwithin 28 daysof the dateof
the Letter of Acceptance,then upon the requestof
eitheror both partiessuchMembershall be selectedas
soon as practicable by the Appointing Authority
specified in the PARTICULAR CONDITION OF
CONTRACT. The third Member shall be selectedby
the other two and approvedby the parties.If the two
Membersselectedoy or on behalf of the partiesfail to
selectthe third Memberwithin 14 daysafterthe later of
their selectionsor if within 14 daysafter the selection
of the third Member, the partiesfail to approvethat
Member,thenuponthe requestof eitheror both parties
suchthird Member shall be selectedpromptly by the
same Appointing Authority specified in the
PARTICULAR CONDITION OF CONTRACT who
shall seekthe approvalof the proposedthird Member
by the parties before selection but, failing such
approval, neverthelessshall selectthe third Member.
The third Member shall serve as Chairman of the
Board.

6.1.3In the eventof death,disability, or resignationof
any Member, such Member shall be replacedin the
same manner as the Member being replaced was
selected.If for whateverother reasona Member shall
fail or be unableto serve,the Chairman(or failing the
action of the Chairman then either of the other
Members)shallinform the partiesandsuchnon-serving
Member shall be replacedin the samemanneras the
Memberbeingreplacedwas selected Any replacement
madeby the partiesshall be completedwithin 28 days
after the eventgiving rise to the vacancyon the Board,
failing which the replacementshall be made by the
Appointing Authority in the samemanneras described
above. Replacementshall be considered completed
when the new Member signs the Board Me mber 6 s
Declaration of Acceptance. Throughout any
replacementprocessthe Membersnot being replaced
shall continueto serveand the Board shall continueto
function andits activitiesshall havethe sameforce and
effectasif the vacancy had not occurred, provided,
however thatthe Boardshallnot conducta hearingnor
iIssue a Recommendationuntil the replacementis
completed.
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6.1.4Eitherthe Employeror the Contractormayrefera
disputeto the Boardin accordancevith the provisions
of the D R B Rsles and Proceduresattachedto the
Contract. The Recommendatiorof the Board shall be
binding on both parties,who shall promptly give effect
to it unlessand until the same shall be revised, as
hereinafterprovided, in an arbitral award. Unlessthe
Contracthasalreadybeenrepudiatedor terminatedthe
Contractorshall continueto proceedwith the Works
andServicesn accordancevith the Contract.

6.1.5 If either the Employer or the Contractor is

dissatisfiedwith any Recommendationf the Board, or

if the Board fails to issueits Recommendationvithin

56 daysafter receiptby the Chairmanof the Board of

the written Requestfor Recommendationthen either
the Employer or the Contractormay, within 14 days
after his receiptof the Recommendationpr within 14

days after the expiry of the said 56-day period, as the

case may be, give notice to the other party of his

intention to commence arbitration, as hereinafter
provided,asto the matterin dispute.Suchnotice shall

establishthe entitlementof the party giving the sameto

commencearbitration, as hereinafterprovided, as to

such dispute and, subject to SubClause 6.3, no

arbitrationin respecthereofmaybe commencedinless
suchnoticeis given.

6.1.61f the Boardhasissueda Recommendatioto the
Employer and the Contractorwithin the said 56 days
andno noticeof intentionto commencerbitrationasto
suchdisputehasbeengiven by eitherthe Employeror
the Contractorwithin 14 daysafter the partiesreceived
such Recommendation from the Board, the
Recommendatioshall becomefinal and binding upon
the Employerandthe Contractor.

6.1.7Whetherit hasbecomefinal andbindinguponthe
Employerandthe Contractor,a Recommendatioshall
be admissibleas evidencein any subsequentispute
resolution procedure, including any arbitration or
litigation havinganyrelationto the disputeto which the
Recommendatiorelates.

6.1.8All Recommendationthat havebecomefinal and
bindingshall beimplemented byhe partiedorthwith.
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6.2

6.3

6.4

Arbitration

6.2.1 If either the Employer or the Contractor is

dissatisfiedwith the B o a r d&dis®n,then either the
Employer or the Contractormay, in accordancewith

SubClause6.1.5, give notice to the other party of its

intention to commence arbitration, as hereinafter
provided,asto the matterin dispute,andno arbitration
in respectof this matter may be commencedunless
suchnoticeis given. The arbitral tribunal shall havefull

power to open, review, and revise any decision,
opinion, instruction, determination certificate, and any
Recommendation(s)f theBoard

6.2.2 Any dispute in respectof which a notice of
intention to commencearbitration has been given, in
accordancavith GCC Subclause6.2.1,shall be finally
settledby arbitration. Neither party shall be limited in
the proceedingsdefore such arbitration tribunal to the
evidence nor argumentsput before the Board for
obtaining his Recommendation(spursuantto Sub
Clause6.2.1.No Recommendatioshall disqualify the
Board from being called as a witness and giving
evidence before the arbitrator(s) on any matter
whatsoeverrelevantto the dispute Arbitration may be
commencedprior to or after completionof the Works
andServices.

6.2.3 Arbitration proceedingsshall be conductedin
accordancewith the rules of proceduredesignatedn
the PARTICULAR CONDITION OF CONTRACT.

Where neither the Employer nor the Contractor has
given notice of intentionto commencearbitrationof a
disputewithin the periodstatedn SubClause6.1.5and
the related Recommendatiorhas become final and
binding, either party may, if the other party fails to
comply with such Recommendationand without
prejudice to any other right it may have, refer the

failure to arbitrationin accordancevith Sub-Clause 6.2.

Theprovisionsof SubClause6.1 shall not applyto any
suchreference

Notwithstanding any reference to the Board or
Arbitration herein,

(a) the parties shall continue to perform their
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6 Settlementof
Disputes
(Alternative
whenusing a
Dispute Review
Expert)

KeNHA/2023/201¢

6.1

respectiveobligations under the Contract unless
theyotherwiseagree

(b) the Employershall pay the Contractorany monies
duethe Contractor

DisputeReviewExpert

6.1.11f anydisputeof any kind whatsoeveshall arise
betweenthe Employerandthe Contractorin connection
with or arising out of the Contract,including without
prejudice to the generality of the foregoing, any
guestionregardingits existenceyalidity or termination,
or the executionof the Works and Service® whether
duringthe progressof the executionor after completion
and whether before or after the termination,
abandonmentbr breach of the Contract the parties
shall seekto resolveany suchdisputeor differenceby

mutual consultationIf the partiesfail to resolvesucha
disputeor differenceby mutual consultation,then the
matterin disputeshall,in the first place,be referredin

writing by either party to the DisputesReview Expert
( R E évith acopyto theotherparty.

6.1.2The DRE shall take up his functionsafter having
signeda D R E ®eclarationof Acceptanceasrequired
by the D R E 8&uesandProceduregwhich, alongwith

the Declarationof Acceptancdorm, areattachedo the
Contract).The DRE shall be a personexperiencedvith

the type of constructionand servicesinvolved in the
Contract and with the interpretation of contractual
documentsand shall be selectedby agreemenbetween
the Employer and the Contractor.If the DRE is not
selectedwithin 28 days of the date of the Letter of

Acceptancethen upon the requestof either or both
partiesthe DRE shall be selectedassoonaspracticable
by the Appointing Authority specified in the
PARTICULAR CONDITION OF CONTRACT.

6.1.3In the eventof death,disability, or resignationof
the DRE, the latter shall be replacedby agreement
between the Employer and the Contractor. Any
replacementmade by the parties shall be completed
within 28 daysafterthe eventgiving riseto the needfor
a replacementfailing which the replacemenshall be
madeby the sameinternationalappointingauthorityas
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above.

6.1.4Eitherthe Employeror the Contractormayrefera
disputeto the DRE in accordancevith the provisionsof
the D R E GRslles and Procedures,attached to the
Contract. The Recommendatiorof the DRE shall be
binding on both parties,who shall promptly give effect
to it unlessand until the same shall be revised, as
hereinafterprovided, in an arbitral award. Unlessthe
Contracthasalreadybeenrepudiatedor terminatedthe
Contractorshall continueto proceedwith the Works
andServicesn accordancevith the Contract.

6.1.5 If either the Employer or the Contractor is
dissatisfiedwith any Recommendatiomf the DRE, or
if the DRE fails to issuehis Recommendatiowithin 56
days after he has received the written Requestfor
Recommendationthen either the Employer or the
Contractormay, within 14 daysafter his receiptof the
Recommendatiomr within 14 daysafter the expiry of
the said 56-day period, asthe casemay be, give notice
to the other party of his intention to commence
arbitration, as hereinafterprovided,asto the matterin
dispute. Such notice shall establishthe entitlementof
the party giving the sameto commencearbitration, as
hereinaftermprovided,asto suchdisputeand, subjectto
SubClause6.3, no arbitrationin respecthereofmaybe
commencedinlesssuchnoticeis given.

6.1.6If the DRE hasissueda Recommendationo the
Employer and the Contractorwithin the said 56 days
andno noticeof intentionto commencerbitrationasto
suchdisputehasbeengiven by eitherthe Employeror
the Contractorwithin 14 daysafter the partiesreceived
such Recommendation from the DRE, the
Recommendatioshall becomefinal and binding upon
the Employerandthe Contractor.

6.1.7Whetherit hasbecomefinal andbindinguponthe
Employerandthe Contractor,a Recommendatioshall
be admissibleas evidencein any subsequentispute
resolution procedure, including any arbitration or
litigation havinganyrelationto the disputeto which the
Recommendatiorelates.

6.1.8All Recommendationthathavebecomefinal and
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6.2

6.3

6.4

bindingshall be implemented kire partiesorthwith.
Arbitration

6.2.1 If either the Employer or the Contractor is

dissatisfied with the D R E desision, then either the
Employer or the Contractormay, in accordancewith

SubClause6.1.5, give notice to the other party of its

intention to commence arbitration, as hereinafter
provided,asto the matterin dispute,andno arbitration
in respectof this matter may be commencedunless
suchnoticeis given. Thearbitraltribunal shall havefull

power to open up, review, and revise any decision,
opinion, instruction,determination certificate,and any
Recommendation(s)f theDRE.

6.2.2 Any dispute in respectof which a notice of
intention to commencearbitration has been given, in
accordancavith GCC Subclause6.2.1,shall be finally
settledby arbitration. Neither party shall be limited in
the proceedingsefore such arbitration tribunal to the
evidence nor arguments putbefore the DRE for
obtaining his Recommendation(spursuantto Sub
Clause6.2.1.No Recommendatioshall disqualify the
DRE from being called as a witness and giving
evidence before the arbitrator(s) on any matter
whatsoeverrelevantto the dispute Arbitration may be
commencedrior to or after completionof the Works
andServices.

6.2.3 Arbitration proceedingsshall be conductedin
accordancewith the rules of proceduredesignatedn
the PARTICULAR CONDITION OF CONTRACT.

Where neither the Employer nor the Contractor has
given notice of intentionto commencearbitrationof a
disputewithin the periodstatedin Sub-Clause6.1.5and
the related Recommendatiorhas become final and
binding, either party may, if the other party fails to
comply with such Recommendationand without
prejudice to any other right it may have, refer the
failure to arbitrationin accordancevith SubClause6.2.
Theprovisionsof SubClause6.1 shall not applyto any
suchreference

Notwithstanding any reference to the DRE or
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Arbitration herein

(a)) thepartiesshall continueto performtheir
respectiveobligationsunderthe Contractunlessthey
otherwiseagree

(b) the Employershall pay the Contractorany monies
duethe Contractor.

B ASSIGNMENT OF RESPONSIBILITIES

7 Scopeof Works 7.1  Unless otherwise expressly limited in the
and Services Specificationsthe Co nt r aobligattons&caver the

Design, the carrying out of all Works and the
performanceof all Servicesrequiredfor keepingthe
Roadin accordancevith the ServiceLevelsdefinedin
the Specificationsyhile atthe same timeaespectinghe
plans, proceduresspecifications,drawings, codesand
any otherdocumentsasidentified in the Specifications.
Suchspecificationsinclude, but are not limited to, the
provision of supervisionand engineeringservices;the
supply of labour materials, equipment;Cont ract or 0s
Equipment; construction utilities and supplies;
temporary materials, structures and facilities;
transportation(including, without limitation, unloading
and hauling to, from and at the Site); and storage,
exceptfor thosesupplies,works and servicesthat will
be providedor performedby the Employer,if any, as
setforth in thecorrespondingpecifications.

7.2  TheContractorshall,unlessspecificallyexcludedin the
Contract,performall suchwork, servicesand/orsupply
all suchitemsand materialsnot specificallymentioned
in the Contractbut that canbe reasonablynferredfrom
the Contract as being required for attaining the
PerformanceStandards(as specifiedin Clause24 of
GCC) as if such work, services and/or items and
materialswereexpresslymentionedn theContract.

8 Design 8.1 The Contractor shall be responsiblefor the design
Responsibility providedto or producedby him and programmingof
the Works and Services, and for the accuracyand
completenes®f the information usedfor that design
and programmingin accordancevith the requirements
establishedn the Specifications.

8.2  SpecificationandDrawings
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7.1.1 The Contractor shall implement he basic and
detaileddesignandthe engineeringvork in compliance
with the provisions of the Contract and the
Specificationspr wherenot so specified,in accordance
with goodengineeringractice.

The Contractorshall be responsiblefor any discrepanciesgrrors or omissionsin the
specifications, drawings and other technical documentsthat it has prepared,whether
such specifications, drawings and other documents have been approved by the
Engineeror not, if suchdiscrepanciesgrrorsor omissionsarenot becauseof inaccurate
information furnishedin writing to theContractorby or onbehalfof the Employer.

7.2

7.1.2 The Contractor shall be entitled to disclaim
responsibility for any design, data, drawing,
specificationor other document,or any modification
thereof,providedor designatedy, or on behalfof, the
Employer,by giving a notice of suchdisclaimerto the
Engineer.

CodesandStandards

Whereverreferencesare madein the Contractto codes and standardsin accordance
with which the Contract shall be executedthe edition or the revisedversion of such
codesand standardscurrent at the date twenty eight (28) daysprior to dateof tender
submissionshall apply unless otherwise specified. During Contract execution,any
changesn suchcodesand standardsshall be applied after approval by the Employer
and shall betreatedn accordancavith GCC Clausé3.

7.3

Approval/Reviewof TechnicalDocumentdy Engineer

7.3.1For thoseWorks specifiedin the PARTICULAR
CONDITION OF CONTRACT, the Contractorshall
prepare(or causeits Subcontractordo prepare)and
furnish to the Engineerthe documentslisted in the
Specifications (List of Documentsfor Approval or
Review)for its approvalor review.

Unless otherwisespecifiedin the PARTICULAR CONDITION OF CONTRACT, the
Contractor shall not be requiredto submit for the Employe spproval the Designor
othertechnicaldocumentoncerningthe Maintenance Services remunerated through

monthly
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lump-sumpayments.

Any part of the Works coveredby or relatedto the documentdo beapprovedoy the
Engineershallbe executednly afterthe Engineeé approvalthereof.

GCC SubClausesd.4.2through8.4.7 shall apply only to thosedocumentsequiring the
Engineeé spproval, but not to thosefurnishedto the Engineerfor his information or

reviewonly.

7.3.2 Within fourteen (14) days after receipt by the

Engineer of any documentrequiring the Engineeé s
approvalin accordancevith GCC SubClause8.4.1,the

Engineershall either return one copy thereof to the

Contractorwith its approvalendorsedhereonor shall

notify the Contractor in writing of its disapproval
thereofandthe reasonghereforeand the modifications

that theEngineermproposes.

If the Engineerfails to take suchactionwithin the said fourteen(14) days,thenthe said
documenshallbe deemedo havebeenapprovedoy the Engineer.

KeNHA/2023/201¢

7.3.3TheEngineershallnotdisapproveanydocument,
excepton thegroundsthat thedocumentdoesnot
complywith some specifiegrovisionof the Contract
orthat it is contraryo goodengineeringpractice.

7.3.4 If the Engineerdisapprovesthe document,the
Contractorshall modify the documentand resubmitit

for the Engineeé spprovalin accordancewnith GCC
SubClause 8.4.2. If the Engineer approves the
document subject to modification(s), the Contractor
shall makethe requiredmodification(s),whereuporthe
documenshallbedeemed to havieeenapproved.

7.3.51f any disputeor difference occurs betweenthe
Employer and the Contractorin connectionwith or
arising out of the disapprovalby the Engineerof any
document and/or any modification(s) thereto that
cannot be settled between the parties within a
reasonablgeriod, then suchdisputeor differencemay
be referredto the DRB (or DRE) for determinationin
accordancewith GCC SubClause6.1 hereof. If such
disputeor differenceis referredto the DRB (or DRE),
the Engineershall give instructionsasto whetherandif
so, how, performanceof the Contractis to proceed.The
Contractor shall proceed with the Contract in
accordancewith the Engineeé snstructions,provided
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that if the DRB (or DRE) upholds theCo nt r aview orr tilesdispute and if the
Employer has not given notice under GCC SubClause 6.1.5 hereof, then the
Contractorshall be reimbursedby the Employer for any additional costs incurred by
reasonof suchinstructions and shall be relieved of such responsibility or liability in
connectionwith the disputeand the executionof the instructionsasthe DRB (or DRE)
shall decide,andthe Time for Completionshallbe extendedaccordingly.

7.3.6 The Engineeé sapproval, with or without
modification of the document furnished by the
Contractor, shall not relieve the Contractor of any
responsibility or liability imposed upon it by any
provisionsof the Contractexceptto the extentthat any
subsequentfailure resultsfrom modificationsrequired
by the Engineer.

7.3.7TheContractorshall notdepartfrom any
approveddocument unless th@éontractothasfirst
submitted to th&ngineeranamendediocumentand
obtainedthe Engineeé approvalthereof,pursuanto
the provisionsof this GCCSub-ClauseB.4.
If the Engineerrequestsany changein any already approveddocumentand/or in any
documentbasedthereon the provisionsof GCC Clause63.2 shall apply to suchrequest.

8 Copyright 9.1 The copyright in all drawings, documentsand other
materialscontaining data and information furnishedto the Employerby the Contractor
hereinshall remain vestedin the Contractoror, if they are furnishedto the Employer
directly or throughthe Contractorby any third party, including suppliersof materials the
copyrightin suchmaterialsshall remainvestedin suchthird party.

9 Start Dateand 9.1  The Contractor shall start the Works and Services
Completion within the period specified in the PARTICULAR
CONDITION OF CONTRACT. Uponrequestirom the
Contractor,the Employer shall confirm in writing the
StartDate, after verifying that works and serviceshave
startedon theSite.

9.2  The Contractorshall attainthe requiredServiceLevels

and the Completion of the Rehabilitation and
ImprovementWorks (or of a partwherea separatéime
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for Completion of such part is specifiedin the Contract) within the time schedules
includedin the PARTICULAR CONDITION OF CONTRACT andthe

Specifications,or within such extendedtime to which the Contractorshall be entitled
under GCC Clause64 hereof

10 Contr act d0rld $he Contractorshall designand carry out the Works
Responsibilities and Services (including associatedpurchasesand/or
subcontracting) necessary to comply with the
requirementsestablishedn the Specificationswith due

careanddiligencein accordancevith theContract.

10.2 The Contractor confirms that it has entered this
Contracton the basisof a proper examinationof the
data relating to the Works and Services required,
including any dataandtestsprovidedby the Employer,
and on the basis of information that the Contractor
could haveobtainedfrom a visualinspectionof the Site
and of otherdatareadily availableto it relatingto the
Road as of the date twenty-eight (28) days prior to
tender submission.The Contractoracknowledgeghat
any failure to acquaintitself with all such data and
information shall not relieve its responsibility for
properlyestimatingthe difficulty or costof successfully
performingthe WorksandServices.

10.3 The Contractorshall acquirein its nameall permits,
approvals and/or licenses from all local, state or
national government authorities or public service
undertakingsin the country of the Employer that are
necessary for the performance of the Contract,
including, without limitation, visasfortheCont r act or 6 s
andS u b ¢ o n t peraonrteland ehtsy permitsfor all
importedC o n t r &quipmentdl'ke Contractorshall
acquireall otherpermits,approvalsand/orlicensesthat
are not the responsibilityof the Employerunder GCC
SubClausel4.3 hereofand that are necessaryor the
performancef the Contract.

10.4 The Contractorshall comply with all laws in force in
the country of the Employerand wherethe Works and
Servicesarecarriedout. Thelawswill includeall local,
state,nationalor otherlaws that affect the performance
of the Contract and bind upon the Contractor. The
Contractor shall indemnify and hold harmless the
Employer from and against all liabilities, damages,
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12 Subcontracting

13 Assignmentof
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10.5

10.6

12.1

12.2

13.1

claims,fines, penaltiesandexpense®sf whatevemature
arising or resultingfrom the violation of suchlaws by
the Contractor or its personnel, including the
Subcontractors and their personnel, but without
prejudiceto GCCSubClausel4.1hereof.

Any Plant, Material and Services that will be
incorporatedin or be required for the Works and
Servicesandothersuppliesshall havetheir origin in an

eligible Country as defined under the Bank 6 s

procuremenguidelines.

The Contractorshall permit the Bank and/or persons
appointedby the Bank to inspectthe Site and/or the
accounts and records of the Contractor and its

subcontractorsrelating to the performance of the

Contractandto havesuchaccountsandrecordsaudited
by auditorsappointedby the Bank if requiredby the

Bank. The Co nt r aattantomi® drawn to Sub

Clause 59.2.1 which provides, inter alia, that acts
intended to materially impede the exercise of the

B a n knépsctionand audit rights provided for under
SubClausell.6 constitutea prohibitedpracticesubject
to contracttermination(aswell asto a

The Contractormay subcontractctivities listed in the
PARTICULAR CONDITION OF CONTRACT. Any
otheractivity underthe Contractmay be subcontractec
only when approvedby the Engineer.The Contractor
may not assignthe entire Contractwithout the approval
of the Employer in writing. Subcontractingshall not
alter the Co nt r aabligationd sor relieve the
Contractorfrom any liability or obligation under the
Contract and he shall be responsiblefor the acts,
defaultsand neglectsof any Subcontractorhis agents
servantsor workmenas fully asif they were the acts,
defaults or neglects of the Contractor, his agents
servantr workmen.

NotwithstandingGCC Sub-Clausel2.1,the Contractor
may subcontractunder his own responsibility and
without prior approval of the Employer the small
Works and Servicesalso listed in the PARTICULAR

CONDITION OF CONTRACT.

Neitherthe Employernor the Contractorshall, without
the expressprior written consentof the other party
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(which consentshall not be unreasonablywithheld), assignto any third party the
Contractor any part thereof,or any right, benefit, obligation or interest thereinor there
under, exceptthat the Contractorshall be entitledto assigneitherabsolutely or by way
of chargeany moniesdue and payableto it or that may becomedueandpayableto it

underthe Contract.

14 Employeré s
Responsibilities

KeNHA/2023/201¢

14.1

14.2

14.3

14.4

14.5

The Employer shall apply due diligenceto ensurethe
accuracyof all informationand/ordata tobe supplied to
the Contractorasdescribedn the Specificationsexcept
whenotherwiseexpresslystatedn the Contract.

The Employer shall be responsiblefor acquiring and
providing legal and physicalpossessiomf the Site and
accessthereto, and for providing possessionof and
accesdo all other areas reasonabhequired for the
properexecutionof the Contract,including all requisite
rights of way, as specified in the corresponding
SpecificationsThe Employershall give full possession
of anaccordall rights of accesgheretoon or beforethe
date(s)specifiedin the PARTICULAR CONDITION
OF CONTRACT.

The Employer shall acquire and pay for all permits,
approvals and/or licenses from all local, state or
national government authorities or public service
undertakingsin the country where the Site is located,
when such authorities or undertakings require the
Employerto obtainthemin the Employed siame,are
necessaryfor the executionof the Contract,and are
specifiedin thecorrespondingpecifications.

If requestedby the Contractor,the Employershall use
its bestendeavourso assistthe Contractorin obtaining
in a timely and expeditious manner all permits,
approvalsand/orlicensesnecessaryor the executionof

the Contractfrom all local, stateor nationalgovernment
authorities or public service undertakingsthat such
authorities or undertakingsrequire the Contractor or

Subcontractoror the personnelof the Contractoror

Subcontractorsgsthe casemaybe, toobtain.

The Employer shall be responsiblefor the continued
operationof the Roadafter Completion,in accordance
with GCC SubClause28, and shall be responsiblefor
facilitating the GuaranteeTest(s) for the Road, in
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accordancevith GCCSub-Clause20.

15 Confidential
Information
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14.6

15.1

15.2

15.3

All costsand expensesnvolved in the performanceof
the obligationsunderthis GCC Clausel4 shall be the
responsibility of the Employer, save those to be
incurred by the Contractor with respect to the
performanceof GuaranteeTests, in accordancewith
GCCSubClause20.

The Employer and the Contractor shall keep
confidentialand shall not, without the written consent
of the otherparty hereto,divulge to anythird party any
documentsdataor otherinformationfurnisheddirectly

or indirectly by the other party heretoin connection
with the Contract,whethersuchinformation has been
furnishedprior to, during or following termination of

the Contract.Notwithstandinghe above the Contractor
may furnish to its Subcontractor(ssuch documents,
data and other information it receives from the

Employer to the extent required for the

Subcontractor(s)to perform its work under the

Contract,in which event the Contractor shall obtain
from such Subcontractor(s) an undertaking of

confidentiality similar to that imposed on the

Contractorunderthis GCC Clausd.5.

The Employershall not use suchdocumentsdataand
otherinformation receivedfrom the Contractorfor any
purposeotherthan theoperationandmaintenancef the
Road. Similarly, the Contractor shall not use such
documents,data and other information receivedfrom
the Employer for any purposeother than the design,
procurementof Plant and Equipment,constructionor
such Works and Services as are required for the
performancef the Contract.

The obligation of a party underGCC Sub-Clausesl5.1
and 15.2 above, however, shall not apply to that
informationwhich

(a) now or hereafterentersthe public domainthrough
no fault of thatparty;

(b) canbe provento havebeenpossessebly that party
at the time of disclosureand which was not previously
obtained,directly or indirectly, from the other party
hereto;

(c) otherwiselawfully becomesavailableto that party
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from
confidentiality.

154

15.5

C

16 Representatives 16.1
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16.2

a third party that has no obligation of

The aboveprovisionsof this GCC Clausel5 shall not
in any way modify any undertakingof confidentiality
given by eitherof the partiesheretoprior to the dateof
the Contractin respectof the Works and Servicesor
anypartthereof.

The provisions of this GCC Clause 15 shall survive
termination for whatevereasonpf theContract.

EXECUTION OF WORKS AND SERVICES

Engineer

If the Engineeris not namedin the Contract, then

within fourteen(14) daysof the issuanceof the Letter

of Acceptanceby the Employer, the Employer shall

appointandnotify the Contractorin writing of thename
of the Engineer.The Employermay from time to time

appointsomeother personas the Engineerin place of

the personpreviously so appointed,and shall give a

notice of the name of such other person to the

Contractorwithout delay.No suchappointmenshall be

madeat sucha time or in sucha mannerasto impede
the progress of the Works and Services. Such

appointmenshall only take effect uponreceiptof such

notice by the Contractor.The Engineershall represent
and act for the Employer always during the period of

the Contract. All notices, instructions, orders,
certificates, approvals and all other communications
under the Contract shall be given by the Engineer,
exceptashereinotherwiseprovided.

All  notices, instructions, information and other

communications given by the Contractor to the

Employer under the Contract shall be given to the

Engineergxceptas hereirotherwise provided.

The Engineer may delegateany of his duties and

responsibilities to other people, except to the

Adjudicator, after notifying the Contractor,and may

cancelanydelegatiorafternotifying the Contractor.

RoadManager

16.2.1 If the Road Manageris not namedin the
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Contract, then the Contractor shall appoint the Road Manager before the Start Date

and shall requestthe Employerin writing to approvethe personso appointed.If the

Employer makesno objection to the appointmentwithin fourteen(14) days,the Road

Manager shall be deemedto have been approved.If the Employer objects to the

appointmentwithin fourteen

(14) days giving the reasontherefore,then the Contractorshall appointa replacement
within fourteen

(14) days of such objection, and the foregoing provisions of this GCC SubClause
16.2.1shall apply thereto.

16.2.2 The Road Managershall representand act for
the Contractoralwaysduring the period of the Contract
and shall give to the Engineerall the Cont r act or 0s
notices, instructions, information and all other
communications under the Contract. The Road
Managershall overseethe dayto-day managementf
the works and servicesto be provided under the
contracton behalf of the Contractor,and shall have
legal and all other faculties to take all necessary
decisiongelatedto theexecution othe contract.
All notices, instructions, information and all other communicationsgiven by the
Employeror the Engineer to the Contractorunder the Contract shall be given to the
RoadManageror, in its absenceits deputy,exceptashereinotherwiseprovided.
The Contractor shall not revoke the appointmentof the Road Managerwithout the
Employe grior written consent,which shall not be unreasonablywithheld. If the
Employerconsentghereto,the Contractorshall appoint some other personas the Road
Manager,pursuantto the procedureset out in GCC SubClausel6.2.1.

16.2.3The RoadManagermay, subjectto the approval
of the Employer (which shall not be unreasonably
withheld), at anytime delegateo any personany of the
powers,functionsand authoritiesvestedin him or her.
Any suchdelegationmay be revokedat any time. Any
suchdelegationor revocationshall be subjectto a prior
noticeto theEngineersignedby the RoadManagerand
shall specify the powers, functions and authorities
therebydelegatedor revoked. No such delegationor
revocation shall take effect unlessand until a copy
thereofhasbeendelivered to thé&ngineer.
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17 Work Program
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17.1

17.2

Any act or exerciseby any personof powers,functions
andauthoritiesso delegatedo him or herin accordanc
with this GCC Sub-Clausel6.2.3shallbe deemedo be
anactor exerciseby the RoadManager.

16.2.4From the Start Date until Completion,the Road
Managershall superviseall work and servicesdoneat
the Site by the Contractorand shall be presentat the
Site throughoutnormal working hoursexceptwhenon
leave, sick or absentfor reasonsconnectedwith the
proper performanceof the Contract. Whenever the
RoadManagelis absenfrom the Site, a suitableperson
shall beappointedo actashis orherdeputy.

16.2.5The Employermay by notice to the Contractor
objectto anyrepresentativer personemployedby the
Contractorin the executionof the Contractwho, in the
reasonableopinion of the Employer, may behave
inappropriately,may be incompetentor negligent, or
may commit a seriousbreachof the Site regulations
providedunderthe Specifications.The Employershall
provide evidence of the same, whereupon the
Contractorshallremovesuchpersonfrom the Site

16.2.61f anyrepresentativer personemployedby the
Contractoris removedin accordancenith GCC Sub
Clause 16.2.5, the Contractor shall, where required,
promptlyappointareplacement.

Cont r Ooganzatidns

The Contractorshall supply to the Engineera chart
showingthe proposedrganizationo be establishedy
the Contractorfor carryingout the WorksandServices.
The chart shall include the identities of the key
personnetogetherwith the curriculavitae of suchkey
personnel to be employed as included in the
Co nt r B tTweCdnsactorshall promptlyinform
the Engineerin writing of anyrevisionor alterationof
suchanorganizatiorchart.

Programof Performance

Not later than the Start Date, the Contractor shall
prepare and supply to the Engineer a program of
performance of the Contract, made in the form
specified in the Specifications and showing the
sequencen which it proposedo designand carry out
the Works and Services,as well asthe date by which
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the Contractorreasonablyrequiresthat the Employer shall havefulfilled its obligations
underthe Contractso asto enablethe Contractorto executethe Contractin accordance
with the programand to achieve Completion in accordancewith the Contract. The
Contractorshall updateand revise the programas and when appropriate,but without
modification in the Times for Completiongiven in the PARTICULAR CONDITION
OF CONTRACT and any extensiongrantedin accordancevith GCC Clause64, and
shall supplyall suchrevisions to th&ngineer.

17.3 Progresskeport

The Contractor shall monitor progressof all the activities specifiedin the program
referred to in GCC SubClause 17.2 above, and supply a progressreport to the
Engineerevery month togetherwith his Monthly StatementThe progressreport shall
be in a form acceptabldgo the Engineerin accordancevith the Specifications.

17.4 Progres®f Execution

If at any timethe Co nt r aactualprogbessfalls behindthe programreferredto in
GCC SubClausel7.2, or it becomesapparentthat it will so fall behind,the Contractor
shall prepareand supply to the Engineer a revised program, taking into accountthe
prevailing circumstancesand shall notify the Engineerof the steps being taken to
expediteprogressso as to attain Completion of the Works and Execution of Services
activities within the Time for Completionunder GCC SubClause10.2, any extension
thereof entitled under GCC SubClause64, or any extendedperiod as may otherwise
be agreedupon betweenthe Employer and the Contractor.

17.5 Work Procedures

The Contractshall be executedin accordancewith the Contract Documentsand the
proceduresgiven in the Specifications.

18 Execution of 18.1 SettingOut/Supervisiori/abour
Works
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18.1.1BenchMark. The Contractorshallberesponsible
for thetrueandpropersettingout of theWorks in
relationto benchmarks,reference markandlines
providedto it in writing by or onbehalf of the
Employer.
If, at anytime during the progressof executionof the Works, any error shall appearin
the position, level or alignmentof the Works, the Contractorshall forthwith notify the
Engineerof sucherror and, at its own expense,ijmmediately rectify such error to the
reasonablesatisfaction of the Engineer. If such error is based on incorrect data
provided in writing by or on behalf of the Employer, the expenseof rectifying the
sameshallbeborneby the Employer.

18.1.2C o n t r aSupervisiah.3he Contractorshall

give or provide all necessarysupervisionduring the

executionof the Works, and the Road Manageror its

deputy shall be on the Site to provide full-time

supervision of the execution. The Contractor shall

provide and employ only technicalpersonnelwho are
skilled and experiencedn their respectivecallings and

supervisory staff who are competentto adequately
supervisgehework at hand.

18.2 Conta c t Bquipnsent

18.2.1 All ¢ o nt r aEgUipmensbdought by the
Contractorontothe Site shall be deemedo be intended
to be usedexclusivelyfor the executionof the Contract.
The Contractorshall not removethe samefrom the Site
withoutinforming the Engineer.

18.2.2Unlessotherwisespecifiedin the Contract,upon
completionof theWorksandServicesthe Contractor
shallremovefrom the Siteall EqQuipmentroughtby
the Contractoronto theSiteandanysurplusmaterials
remainingthereon.

18.2.3 The Employer will, if requested,use its best
endeavoursto assistthe Contractor in obtaining any

local, stateor nationalgovernmentpermissionrequired

by the Contractorfor the exportof the Cont ract or 6s
Equipmentimported by the Contractorfor usein the

executionof the Contractthatis no longerrequiredfor

the executionof the Contract.
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18.3 SiteRegulationsandSafety

The Employerandthe Contractorshall establishSite regulationssettingout therulesto be
observedn the executionof the Contractat the Siteandshallcomply therewith.The
Contractorshall prepareandsubmit to the Employer,with a copyto theEngineer,
proposedSiteregulationdor theEmploye approvalwhich approvalshall not be
unreasonablwithheld.

SuchSiteregulationsshallinclude,but shallnotbe limited to, rulesin respecof
security,safety traffic control,accidentresponsegatecontrol,sanitation, medical
care,andfire prevention.

18.4 Accesso site forOtherContractors

The Contractorshall, uponwritten requestfrom the Employeror the Engineer,give site
accesdo other contractorsemployedby the Employeron or nearthe site.

18.5 SiteClearance

18.5.1 Site Clearancein Course of Execution In the
courseof carryingout the Contract,the Contractorshall
keep the Site reasonablyfree from all unnecessary
obstruction storeor removeanysurplus materials;lear
away any wreckage rubbishor temporaryworks from
the Site, and removeany Co nt r abEguipmentne
longerrequiredfor executionof the Contract.

18.5.2 Clearance of Site after Completion After

Completionof all partsof the Works and Servicesthe
Contractorshall clear away and removeall wreckage,
rubbishanddebrisof any kind from the Site, and shall

leavethe Siteandthe Roadcleanandsafe.

18.6 WatchingandLighting

The Contractor shall provide and maintain at its own expenseall lighting, fencing,
and watching when and where necessaryfor the proper executionand the protection
of the Works and Servicesfor the protection of his own installationsand his equipment,
for the safetyof the ownersand occupiersof adjacentproperty andfor the safetyof the
public.
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18.7

Accesdo the Site

The Contractorshall allow the Engineerandany personauthorizedoy the Engineeraccess
to the Site and to any place where work in connectionwith the Contract is being
carriedout or isintendedo becarriedout.

19 Staff and
Labour

KeNHA/2023/201¢

18.8

19.1

19.2

Managemenkeetings

18.8.1 Either the Engineer or the Contractor may
requirethe otherto attenda managemenineeting.The
businessof a managemenineetingshall be to review
the plansfor remainingwork and to dealwith matters
raisedby eitherthe Contractoror the Employer.

18.8.2 The Engineer shall record the business of

managementneetingsand provide copiesof the record
to thoseattendinghe meetingandto theEmployer. The
responsibilityof the partiesfor actionsto be takenshall

be decidedby the Engineereither during or after the

managemenimeetingand statedin writing to all who

attendedhe meeting.

The Contractorshall employthe key personnelhamed
intheCo nt r &8id, ttocarrgastthe functionsstated
in the Specificationsor otherpersonnebpprovedy the
Engineer. The Engineer will approve any proposed
replacementof key personnelonly if their relevant
qualificationsand abilities are substantiallyequalto or
better than those of the personnel listed in the
Contr @8idt or 6s

Labour

(a) The Contractorshall provideandemployon the Site
for the execution of the Works and Services such
skilled, semiskilled and unskilled labour as is
necessaryfor the proper and timely executionof the
Contract. The Contractoris encouragedo use local
labourthathasthe necessarkills.

(b) Unless otherwise provided in the Contract, the
Contractor shall be responsiblefor the recruitment,
transportation, accommodationand catering of all

labour,local or expatriate requiredfor the executionof
the Contract and for all paymentsin connection
therewith.

(c) The Contractorshall be responsibldgor obtainingall
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necessaryermit(s) and/or visa(s) from the appropriateauthoritiesfor the entry of all
labour and personnelto be employedon the Site into the country where the Site is

located.

KeNHA/2023/201¢

(d) The Contractorshall at its own expenseorovidethe
means of repatriation to all of its and its
S u b ¢ o nt peraonrielempléyedon the Contractat
the Site to their various home countries.It shall also
provide suitable temporary maintenanceof all such
persongrom the cessatiorof their employmenton the
Contractto the dateprogrammedor their departureln
the eventthat the Contractordefaultsin providing such
meansof transportationand temporary maintenance,
the Employermay provide the sameto suchpersonnel
andrecoverthe costof doingsofrom the Contractor.

(e) The Contractorshall at all timesduringthe progress
of the Contractuseits bestendeavourgo preventany
unlawful, riotousor disorderlyconductor behaviourby
or amongst its employees and the labour of its
Subcontractors.

() The Contractor shall provide lodging, medical
assistancealimentationand sanitaryinstallations for
the employeediving in thec o n t r &asdcampsbos
complywith the Social, Sanitaryand Health Conditions
of Labour requirements established in the
Specifications.

(g9) The Contractorshall, in all dealingswith its labour
andthelabourof its Subcontractorsurrentlyemployed
on or connectedvith the Contract,paydueregardto all
recognizedestivals,official holidays,religiousor other
customsandall local laws andregulationspertainingto
theemploymenof

(h) HIV-AIDS Prevention. If so indicated in the
PARTICULAR CONDITION OF CONTRACT, the
Contractor shall conduct an HIV-AIDS awareness
programme via an approved service provider or
specialized NGO, and shall undertake such other
measuress are specifiedin this Contractto reducethe
risk of the transferof the HIV virus betweerandamong
theCo nt r &ersoonebddthe local community, to
promote early diagnosis and to assist affected
individuals. The Contractor shall throughout the
contract: (i) conduct Information, Education and
ConsultationCommunication(IEC) campaignsat least
every other month, addressedo all the Site staff and
labour (including all the Contractor'semployees,all
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SubContractorsand Consultants'employeesworking on the Site, and truck drivers
and crew making deliveriesto the Site for Works and Servicesexecutedunder the
contract, and to the immediatelocal communities,concerningthe risks, dangersand
impact, and appropriateavoidancebehaviourwith respectto of Sexually Transmitted
DiseasegSTD)d or Sexually Transmittedinfections(STI) in generaland HIV/AIDS in
particular; (i) provide male or female condoms for all Site staff and labour as
appropriate;and (iii) provide for STI and HIV/AIDS screening,diagnosis,counselling
and referral to a dedicatednational STI and HIV/AIDS program, (unless otherwise
agreed)of all Sitestaffandlabour.
() If soindicatedin the PARTICULAR CONDITION
OF CONTRACT, the Contractorshall include in the
programto be submittedfor the executionof the Works
and Servicesunder SubClausel7 a programfor Site

staff andlabourandtheir familiesin respect of Sexually

Transmittedinfections (STI) and Sexually Transmitted
Diseases(STD) including HIV/AIDS. The STI, STD

andHIV/AIDS alleviationprogramshallindicatewhen,
how andat what costthe Contractorplansto satisfythe
requirements of this SubClause and the related
specification. For each component,the program shall
detail the resourcego be providedor utilized and any
related sub-contracting proposed. The program shall
also include provision of a detailedcost estimatewith

supportingdocumentationPaymentto the Contractor
for preparationand implementationthis programshall
not exceedthe Provisional Sum dedicatedfor this

purpose.

19.3 Removalof staff

If the Engineer asks the Contractorto remove a person who is a memberof the
Cont r astaftoo wadrksforce, stating the reasons,the Contractorshall ensurethat
the personleavesthe Site within sevendays and hasno further connectionwith the
work in theContract.

19.4 Work at Night and onHolidays

Unless otherwise provided in the Contract, if and when the Contractor considersit
necessaryo carry out work at night or on public holidaysto meetthe Service Levels
andthe Time for Completion,and requestghe
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Employen sconsent thereto (if such consentis needed), the Employer shall not
unreasonablyithhold suchconsent.

20 Testand
Inspection
KeNHA/2023/201¢

20.1

20.2

20.3

20.4

20.5

20.6

20.7

The Contractorshallatits own expensearryout onthe
Site all suchtestsand/orinspectionsasare specifiedin
the Specifications, and in accordance with the
procedureslescribedn the Specifications.

The Employer and the Engineeror their designated
representativeshall be entitled to attendthe aforesaid
testand/orinspection

For teststo be carried out on the initiative of the
Contractor,wheneverthe Contractoris readyto carry
out any such test and/or inspection,he shall give a
reasonabledvancenoticeof suchtestand/orinspection
and of the placeandtime thereofto the Engineer.The
Contractor shall provide the Engineerwith a signed
reportof theresultsof anysuchtestand/orinspection.

If the Employer or Engineer (or their designated
representativeshails to attenda scheduledtest and/or
inspection,or if it is agreedbetweenthe partiesthat

suchpersonsshall not attend,then the Contractormay

proceedwith thetest and/oinspectionin theabsencef

such persons,and may provide the Engineerwith a

signedreport oftheresultsthereof.

The Engineermay require the Contractorto carry out
anytestand/orinspectionnot requiredby the Contract,
provided that the Co n t r areasooablécests and
expenseicurredin the carryingout of suchtestand/or
inspectionshall be addedto the ContractPrice.Further,
if suchtestand/orinspectionimpedethe progressof the
works and/orthe Cort r a c gerformérseof its other
obligationsunder the Contract,due allowancewill be
madein respectof the Time for Completionand the
otherobligationsso affected.

If Rehabilitation Works, Improvement Works or
Emergency Works fail to pass any test and/or
inspection the Contractorshall eitherrectify or replace
suchworks and shall repeatthe test and/orinspection
upongiving anoticeunder GCCSub-Clause20.3.

If any dispute or difference of opinion shall arise
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betweenthe partiesin connectionwith or arisingout of the testand/orinspectionof the
Works and Servicesor part of them,that cannotbe settledbetweenthe partieswithin a
reasonablgeriod of time, it may be referredto the RDB (or DRE) for determinationin
accordancevith GCCSubClauses.1.

21 Rehabilitation
Works

KeNHA/2023/201¢

20.8

20.9

20.1

21.1

The Contractoragreesthat neither the executionof a
testand/orinspectionof the Works and Servicesor any
partof them,nor the attendancéy the Employeror the
Engineer,nor the issueof any test certificate pursuant
to GCC SubClause20.4, shall releasethe Contractor
from anyother responsibilitieanderthe Contract.

No part or foundationsshall be coveredup on the Site
without the Contractor carrying out any test and/or
inspectionrequiredunderthe Contract. The Contractor
shall give areasonabl@oticeto the Engineerwhenever
any such part or foundationsare readyor aboutto be
ready for test and/or inspection; such test and/or
inspection and notice thereof shall be subjectto the
requirement®f the Contract.

The Contractorshall uncoverany part of the Works or
foundations,or shall make openingsin or throughthe
sameasthe Engineermay from time to time requireat
the Site, andshall reinstateand makegoodsuchpartor
parts.

If any parts of the Works or foundationshave been
covered up at the Site after compliance with the
requiremenbf GCC SubClause20.9 andarefound to
be executedin accordancewith the Contract, the
expenses of uncovering, making openings in or
through,reinstatingandmakinggoodthe sameshall be
borne by the Employer,and the Time for Completion
shall be reasonablyadjustedto the extent that the
Contractorhastherebybeendelayedor impededin the
performance of any of its obligations under the
Contract.

If soindicatedin the PARTICULAR CONDITION OF
CONTRACT, specific Rehabilitation Works shall be
carried out explicitly in accordance with the
Specifications and as specified in the tendering
documentsandin theC o n t r &Bid.tinput quantities
for Rehabilitation Works were estimated by the
Contractor to achieve the performancecriteria for
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Rehabilitation Works given in the Specifications.The specific Rehabilitation Works
were offered by the Contractorata Lump-Sumprice.

22 Improvement
Works

23 Maintenance
Services

24 Performance
Standards

25 Contract
Self-Control of
Quiality and
Safety

KeNHA/2023/201¢

22.1

22.2

23.1

24.1

?5r16

If soindicatedin the PARTICULAR CONDITION OF
CONTRACT, ImprovementWorks are required and
will consist of a set of interventionsthat add new
characteristicgo the roadsin responseto new traffic
and safety or other conditions. ImprovementWorks
guantitieswere offered at unit prices includedin the
Bill of Quantities.

The execution of Improvement Works shall be
requestedyy the Engineerwho will issue aVork Order
defining the requestedwvorks to be carried out by the
Contractor,basedon the activities priced in the Bill of
Quantities.The Work order shall specify the activities
to be carriedout andthe correspondingprice. The Road
Managershall confirm his acceptanceby signing the
Work Order.

MaintenanceServicesare thoseactivities necessaryor
keepingthe Roadin compliancewith the Performance
Standardspursuantto GCC Clause 24. Maintenance
Servicesshall include all activities requiredto achieve
and keepthe RoadPerformanceStandardsand Service
Levels. TheseServiceswill be remuneratedy Lump-
Sumamountfor the periodof the contractpaidin fixed
monthlypayments duringhe entireContractperiod.

The Contractor shall carry out the Maintenance
Servicesto achieveand keepthe Road complying with
the ServicelLevels definedin the Specifications. He
will carry out all Works in accordancewith the
performancestandards indicated in ti8pecifications.

$he Contractor shall, throughout the execution and
completion of the Works and Services, maintain a
Systemwhich shall ensurethat the work methodsand
proceduresreadequat@andsafeat all timesanddo not
pose any avoidablerisks and dangersto the health,
safetyandpropertyof the workersandagentsemployed
by him or any of his subcontractorspf road users,of
persons living in the vicinity of the roads under
contract,andanyotherpersonwho happendo beon or
alongtheroadsundercontract.
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26 Environmental
and Safety
Requirements

27 Work Orders
for
Improvement
Works and
Emergency

KeNHA/2023/201¢

25.2

25.3

26.1

27.1

Unless specified otherwise in the PARTICULAR

CONDITION OF CONTRACT, the Contractorshall
establish, within his own organizationalstructure, a
specific Unit staffed with qualified personnel,whose
taskis to verify continuouslythe degreeof compliance
by the Contractorwith the required Service Levels.
That Unit will also be responsiblefor the generation
and presentationof the information neededby the
contractorfor the documentatiorrequiredas definedin

the Specifications.The Unit will be responsiblefor

maintaininga detailedand completeknowledgeof the
condition of the Road and to provide to the Road
Manager all the information needed in order to

efficiently manageand maintain the Road. The Unit

shall also carry out, in close collaborationwith the
Engineertheverificationson theServicelLevels.

TheCo nt r &elitContral Wnit mentionedin GCC
SubClause 25.2 shall report the level of compliance
with the requiredServicelLevelsin the standardormat
presentedn the Specifications

The Contractorshall, throughoutthe design,execution
and completion of the Works and Services,and the
remedyingof anydefectstherein:

(@) have full regard for the safety of all persons
employedby him and his subcontractorand keepthe
Site (so far asthe same is under his control) in an

orderly stateappropriateto the avoidanceof dangerto

suchpersons;

(b) provideand maintainat his own costall guardrails,
fencing, warning signs and watching, when and where
necessaryor required by SubClause 18.3 of the
Contractor by any duly constitutedauthority, for the

protectionof the Works and Servicesor for the safety
and convenienceof his workers and road users, the
public or others;and

(c) take all reasonablestepsto protectthe environment
(both on and off the Site) and to limit damageand
nuisance to people and property resulting from

pollution, noiseandotherresultsof his operations.

ImprovementWorks and EmergencyWorks shall be
executedoy the Contractoron the basisof Work Orders
issuedby the Engineer.
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Works

28 Taking Over
Procedures

KeNHA/2023/201¢

27.2

27.3

28.1

28.2

Work Orders shall be issued in writing and shall
include the date on which the Work Orderwas issued
and the signatureof the Engineer.Two copiesof the
Work Ordershall be transmittedby the Engineerto the
Contractor, who shall immediately countersign one
copy, including the date of acceptanceandreturnit to
theEngineer.

If the Contractothasanyobjection to aVork Order,the

RoadManagershall notify the Engineerof his reasons
for suchobjectionwithin ten (10) days)of the date of

issuing the Work Order. Within five (5) days of the

RoadMa n a gabjection, the Engineershall cancel,
modify or confirm the Work Orderin writing.

Whenthe whole of the Works and Serviceshavebeen
substantiallycompletedand have satisfactorily passed
any Testson Completion prescribedby the Contract,
the Contractormay give a notice to that effect to the
Engineer, accompaniedby a written undertakingto
finish with dueexpeditionany outstandingvork during
the Defects Liability Period. Such notice and
undertaking shall be deemedto be a requestby the
Contractor for the Engineerto issue a TakingOver
Certificate in respectof the Works and Services.The
Engineershall, within twenty-one (21) daysof the date
of deliveryof suchnotice,eitherissueto the Contractor
a Taking-Over Certificate,statingthe dateon which the
Works and Serviceswere substantiallycompletedin
accordancewith the Contract, or give instructionsin
writing to theContractorspecifyingall the conditions to
be compliedwith andall the work which is requiredto
be done by the Contractorbefore the issue of such
Certificate. The Engineer shall also notify the
Contractorof any defectsin the Works and Services
affecting substantialcompletionthat may appearafter
suchinstructionsandbefore completiorf Taking-Over
Certificate within twenty-one (21) daysof completion,
to the satisfactionof the Engineer,of the Works and
Servicesso specified and remedying any defects so
notified.

Similarly, in accordancewith the procedureset out in
SubClause28.1, the Contractormay requestand the
Engineer shall issue a TakingOver Certificate in
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29 Emergency
Works
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29.1

29.2

29.3

29.4

respecof:
(a) any Sectionin respectof which a separatélime for
Completionis providedin the contract,

(b) any substantialpart of the Works and Services
which hasbeenboth completed to theatisfactiorof the
Engineerand, otherwisethan as providedfor in the
Contract,occupiedor usedoy the Employer, or

(c) any part of the Works and Serviceswhich the
Employer has elected to occupy or use prior to
completion(where such prior occupationor useis not
providedfor in the Contractor hasnot beenagreedby
the Contractorasatemporarymeasure).

The needfor executionof EmergencyWorks is jointly
identified by the Employerand the Contractorand the
starting of the executionof EmergencyWorks shall
alwaysrequirea Work Orderissuedby the Engineer

The executionof EmergencyWorks shall be requested
by the Contractorbasedon lossesor damage®ccurred
asaresultof naturalphenomendsuchasstrongstorms,
flooding or earthquakes) with  imponderable
consequencespr on the possibility of damagesor

lossesoccurring, or the safety of individuals, works,

servicesor equipmentbeing at risk as result of the

natural phenomena.In order to characterize the

Emergency Works, the Contractor shall forward a

Technical Report to the Engineer requesting the

executionof EmergencyWorks and characterizinghe

situation.On the basisof the saidreport,andof his own

judgment of the situation, the Engineer may issue a

Work Orderto theContractor.

The Employer or even Governmentauthorities may
declarean EmergencySituation on the basisof local
legislation. In those cases,the Engineermay issue a
Work Order for EmergencyWorks to the Contractor
evenwithout arequesby the Contractor

If the Contractoris unableor unwilling to do suchwork
immediately,the Employermay do or causesuchwork
to be doneasthe Employermaydeterminenecessaryn
orderto preventdamageto the Road.In sucheventthe
Employer shall, as soon as practicable after the
occurrence of any such emergency, notify the
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Contractorin writing of suchemergencythe work done andthe reasongherefore.If the
work done or causedto be done by the Employer is work that the Contractorwas
liable to do at its own expenseaunderthe Contract,the reasonablecostsincurred by the
Employer in connectiontherewith shall be paid by the Contractorto the Employer.
Otherwise the costof suchremedialwork shallbe borneby the Employer.

30 Quality of
materials used
by Contractor

31 Signalling and
demarcation of
work zonesand
bypasses
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30.1

30.2

30.3

31.1

31.2

The quality of materialsusedby the Contractorfor the
executionof the Contractshall be in compliancewith

therequirement®f the Specificationslf the Contractor
is of the opinion that materialsof higher quality than
those statedin the Specificationsneedto be usedin

orderto ensurecompliancewith the Contract,he shall
use such better materials, without being entitled to

higherpricesor remunerations.

Under no circumstancesnay the Contractormakeany
claim basedon the insufficientquality of materialsused
by him, evenif the materialusedwasauthorizedby the
Engineer.

The Contractor shall carry out at his own cost the
laboratory and other teststhat he needsto verify if

materialsto be used comply with the Specifications,
andshall keeprecordsof suchtests.If requestedy the
Engineer,the Contractorshall handover the resultsof

thetests.

To ensurethe safety of road users, including norn
motorizedroad usersand pedestriansthe Contractoris
responsibleto install and maintain at his cost the
adequatesignalling and demarcationof work sites,
which in addition must comply with the applicable
legislation.

If the execution of services and works under the
contractis likely to interferewith traffic, the Contractor
shall take at his cost the measuresecessaryo limit

suchinterferenceto the strict minimum, or any danger
to theworkersor others.For that purposeheis entitled
to install, within theright-of-way of theroad,temporary
bypassesstructuresor other modificationsto be used
by traffic during the executionof works and services.
The Contractorshall notify the Engineerof any such
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31.3
314
D
32 Empl oy er 82sl
Risks
KeNHA/2023/201¢

temporaryinstallations.

If the execution of Works and Services by the
Contractormakesit necessaryto temporarily close a
roadsection,anda traffic detourhasto be implemented
over other public roadsor streets,the Contractorshall
be responsibldor the adequatesignallingof the detour,
underthe sameconditionsasstatedin GCC SubClause
31.1.

The Contractorshallinform thelocal authoritiesand the
local police aboutsuch activities to be carried out by

him which may causeany significant interruptionsor

changego the normaltraffic patterns Suchinformation

shall be madein writing and at least seven(7) days
before the beginningof such activities. Upon request
from the Contractor, the Employer shall assist the

Contractorin the coordinationwith the local authorities
andthelocal police.

ALLOCATION OF RISKS

From the Start Date until the Defects Correction
Certificate has been issued, the following are
Employed gisks insofar as they directly affect the
executionof the Works and Servicesincludedin this
Contract:

(a) war, hostilities (whetherwar be declaredor not),
invasion,actof foreignenemies;

(b) rebellion, revolution, insurrection, military or
usurpedpower, orcivil war;

(c) ionizing radiations,contaminationby radioactivity
from any nuclearfuel, or any nuclearwastefrom the
combustionof nuclearfuel, radioactivetoxic explosive
or otherhazardougropertiesof any explosivenuclear
assemblyor nuclearcomponenthereof;

(d) riot, commotionor disorder,unlesssolely restricted
to employeesf the Contractoror of his Subcontractors
and arising from the conduct of the Works and
Services;

(e) lossor damagedueto the useor occupationby the
Employer of any unfinished Section or part of the
Works, exceptas maybe providedfor in theContract;
(f) any operationof the forcesof natureagainstwhich
an experiencedcontractor could not reasonablyhave
beenexpectedo takeprecautions.
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33 Contr act 83l $he Employer carries the risks which this Contract

Risks

34 Loss ofor
Damage to
Property;
Accident or
Injury to
Workers;
Indemnification
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34.1

34.2

34.3

statesareEmployen ssks,andthe remainingrisks are
theCont r aiskd. or 0s

Subjectto GCC SubClause34.3, the Contractorshall

indemnify and hold harmlessthe Employer and its

employeesand officers from and againstany and all

suits, actions or administrative proceedings,claims,

demands, losses, damages, costs, and expensesof

whatsoever nature, including at t o r fees yadds
expensesn respecbof the deathor injury of anyperson
or loss of or damageto any property arising in

connectionwith the executionand by reasonof the

negligenceof the Contractoror its Subcontractorspr

their employeesofficers or agents,exceptany injury,

deathor propertydamagecausedby the negligenceof

the Employer, its contractors,employees,officers or

agents.

If any proceedingsare broughtor any claim is made
againstthe Employerthat might subjectthe Contractor
to liability underGCC SubClause34.1, the Employer
shall promptly give the Contractora notice thereofand
the Contractor may at its own expenseand in the
Employet siame conduct such proceedingsor claim
and any negotiationsfor the settlementof any such
proceeding®r claim.

If the Contractorfails to notify the Employer within
twenty-eight (28) daysafter receiptof suchnotice that
it intendsto conductany such proceedingsor claim,
thenthe Employershall be free to conductthe sameon
its own behalf. Unlessthe Contractorhas so failed to
notify the Employer within the twenty-eight (28) day
period,the Employershall makeno admissiorthat may
be prejudicialto the defenceof anysuchproceeding®r
claim.

The Employershall attheC o nt r aequestafford
all availableassistancéo the Contractorin conducting
suchproceedingr claim, and shall be reimbursedby
the Contractorfor all reasonableexpensesncurredin
sodoing.

The Employer shall indemnify and hold harmlessthe
Contractor and its employees, officers and
Subcontractorérom any liability for lossof or damage
to propertyof the Employer,otherthanthe Works not
yet takenover, thatis causedy fire, explosionor any

Issuedby KenyaNationalHighwaysAuthority

124



PERFORMANCE BASEDCONTRACTFOR THE MAINTENANCE OF RUMURUTI - NAIBOR (POSTA)(A4) ROAD

35 Insurance

KeNHA/2023/201¢

34.4

35.1

other perils, in excessof the amountrecoverablefrom
insurancesprocuredunder GCC Clause 35, provided
thatsuchfire, explosionor otherperils werenot causec
by anyactor failure of the Contractor.

The party entitled to the benefitof anindemnityunder
this GCC Clause34 shall take all reasonableneasure:
to mitigate any loss or damagewhich hasoccurred.If
the party fails to take suchmeasuresthe otherp a r -
liabilities shallbe correspondinglyeduced.

To the extent specified in the PARTICULAR
CONDITION OF CONTRACT, the Contractorshall at
its expensdake out andmaintainin effect, or causeto
be taken out and maintainedin effect, during the
performanceof the Contract, the insurancesset forth
below in the sumsand with the deductiblesand other
conditions specified in the said PARTICULAR
CONDITION OF CONTRACT. The identity of the
insurersandthe form of the policiesshall be subjectto
the approval of the Employer, who should not
unreasonablyithhold suchapproval.

(a) Loss of or damagwm the Plantand Materials
Coveringloss ordamageoccurringprior to Completion
(b) Third Party LiabilityInsurance

Coveringbodily injury or deathsufferedby third parties
(including the E mp | o ypersorihel)and loss of or
damageo propertyoccurring inconnectionwith Works
andServices.

(c) AutomobileLiability Insurance

Coveringuseof all vehiclesusedby the Contractoror
its Subcontractor§whetheror not ownedby them)in
connectiorwith theexecution othe Contract.

(d)Wo r k Eampeahsation

In accordance with the statutory requirements
applicablein any country where the Contractor any
partthereofis executed.

(e)Emp | o lyiabilityd s

In accordance with the statutory requirements
applicablein any country where the Contractor any
partthereofis executed.

(f) OtherInsurances

Such other insurancesas may be specifically agreed
uponby the parties.
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35.2 The Employershall be namedas co-insuredunder all
insurancepoliciestakenout by the Contractorpursuant
to GCC SubClause35.1, exceptfor the Third Party
Liability, Wo r k eCGompensationand Employeb s
Liability Insurances, and the Contractor s
Subcontractorshall be namedas co-insuredunder all
insurancepoliciestakenout by the Contractorpursuant
to GCC SubClause 35.1 except for the Cargo
InsuranceDuring Transport, Wo r k eCongpénsation
and Employeb sLiability Insurances.All i nsur er so
rights of subrogationagainstsuchco-insuredfor losses
or claimsarisingout of the performanceof the Contract
shall bewaivedunder suclpolicies.

35.3 The Contractor shall deliver to the Employer
certificates of insurance(or copies of the insurance
policies) as evidencethat the required policies are in
full force and effect. The certificatesshall provide that
no lessthantwenty-one(21)d a ynstiéeshallbe given
to the Employerby insurers prior to cancellationor
materialmodificationof a policy.

35.4 The Contractorshall ensurethat, where applicable,its
Subcontractor(syhall take out and maintainin effect
adequateinsurance policies for their personneland
vehicles and for work executedby them under the
Contract,unlesssuchSubcontractorarecoveredby the
policiestakenout by the Contractor.

35.5 If the Contractorfails to take out and/or maintain in
effect the insurancesreferredto in GCC SubClause
35.1,the Employermay take out and maintainin effect
any suchinsurancesand may from time to time deduct
from anyamountduethe Contractorunderthe Contract
any premiumthat the Employershall havepaid to the
insurer, or may otherwise recover such amountas a
debtduefrom the Contractor.

35.5 Unless otherwise provided in the Contract, the Contractorshall prepareand conductall
andany claims madeunderthe policies affectedby it pursuantto this GCC Clause35,
andall moniespayableby anyinsurersshallbe paidto the Contractor.The Employershall
give to the Contractor all such reasonableassistanceas may be required by the
Contractor With respecto insuranceclaimsin which the Employeb mterestis involved,
the Contractor shall not give any releaseor make any
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compromisewith the insurer without the prior written consentof the Employer. With
respectto insurance claims in which the Co nt r aioterestrid smvolved, the
Employer shall not give any releaseor make any compromisewith the insurerwithout
the prior written consenbf theContractor.

36 Unforeseen
Conditions

KeNHA/2023/201¢

36.1

36.2

If, duringthe executionof the Contract,the Contractor
shall encounteron the Site any physical conditions
(otherthanclimatic conditions)or artificial obstructions
that could not have beenreasonablyforeseenprior to

the dateof the ContractAgreementby an experienced
contractoron the basisof reasonablexaminatiorof the

datarelatingto the Road (including any dataand tests
provided by the Employer), and on the basis of

information that it could have obtainedfrom a visual

inspectionof the Site or othedatareadilyavailable to it
relating to the Road, and if the Contractordetermines
that it will in consequenceof such conditions or

obstructions incur additional cost and expense or

requireadditionaltime to performits obligationsunder
the Contractthat would not havebeenrequiredif such
physical conditions or artificial obstructionshad not

been encounteredthe Contractorshall promptly, and

before performing additionalwork or using additional
PlantandEquipmentor Co n t r &quipmeantihatify

the Engineerin writing of:

(a) the physical conditionsor artificial obstructionson
the Sitethatcould not havdeenreasonablyoreseen;

(b) the additional work and/or Plant and Equipment
ard/or Co nt r aEquipmentdeguired,including the
stepswhich the Contractorwill or proposedo take to
overcomesuchconditionsor obstructions;

(c)) the extent otheanticipatedielay;

(d) the additional cost and expensethat the Contractor
is likely to incur.

On receivingany notice from the Contractorunderthis
GCC SubClause36.1, the Engineerdecidesupon the
actionsto be takento overcomethe physicalconditions
or artificial obstructionsencounteredFollowing such
consultationsthe Engineershallinstructthe Contractor,
with a copyto theEmployer,of theactionsto betaken.

Any reasonabladditionalcostandexpensencurredby
the Contractorin following the instructionsfrom the
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Engineer to overcome such physical conditions or artificial obstructionsreferredto

in GCC SubClause

36.1shallbe paid by the Employerto the Contractoras anadditionto theContractPrice.

36.3

37 Changein Laws 37.1
and Regulations

If the Contractor is delayed or impeded in the
performanceof the Contract becauseof any such
physicalconditionsor artificial obstructionsreferredto
in GCC SubClause 36.1, the Time for Completion
shall beextendedn accordancevith GCC Clausé4.

If, afterthe datetwenty-eight(28) daysprior to the date
of Tendersubmissionjn the countrywherethe Site is

located,anylaw, regulation,ordinance orderor by-law

having the force of law is enacted, promulgated,
abrogated or changed (which shall be deemed to

include any changein interpretationor applicationby

the competentauthorities)that subsequenthaffectsthe

costsand expense®f the Contractorand/orthe Time

for Completion, the Contract Price shall be

correspondinglyincreasedor decreased,and/or the

Time for Completionshallbereasonablyadjustedo the

extentthat the Contractorhastherebybeenaffectedin

the performanceof any of its obligations under the

Contract. Notwithstanding the foregoing, such
additionalor reducedcostsshall not be separatelypaid

or creditedif the samehasalreadybeenaccountedor

in the price adjustmentprovisionswhereapplicable,in

accordancewith the PARTICULAR CONDITION OF

CONTRACT.
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38 ForceMajeure  38.1 ' Force Ma j e shalendean any event beyond the
reasonable control of the Employer or of the
Contractor,asthe casemay be, insofarasthey directly
affectthe executionof the ServicesandWorksincluded
in this Contract and which is unavoidable
notwithstanding the reasonablecare of the party
affected, and shall include, without limitation, the
following:

(a) war, hostilities or warlike operations(whether a
stateof war be declaredor not), invasion,actof foreign
enemyandcivil war;

(b) rebellion, revolution, insurrection, mutiny,
usurpationof civil or military governmentconspiracy,
riot, civil commotionandterroristacts;

(c) confiscation, nationalization, mobilization,
commandeeringrequisition by or under the order of
anygovernmenbr dejure or de facto authorityor ruler
or any other act or failure to act of any local stateor
nationalgovernmenauthority;

(d) strike, sabotage, lockout, embargo, import
restriction, port congestion,lack of usual means of
public transportationand communication, industrial
dispute, shipwreck, shortageor restriction of power
supply, epidemics, quarantine and p(e) earthquake,
landslide, volcanic activity, fire, flood or inundation,
tidal wave, typhoon or cyclone, hurricane, storm,
lightning, or otherinclementweathercondition,nuclear
andpressure wavesr othernaturalor physicaldisaster;

(f) shortage of labour, materials or utilities where
causedby circumstancesthat are themselvesForce
Majeure.ague;

38.2 If eitherpartyis preventedhinderedor delayedfrom or
in performingany of its obligationsunderthe Contract
by an eventof Force Majeure,thenit shall notify the
otherin writing of the occurrenceof sucheventandthe
circumstanceghereof within fourteen (14) days after
theoccurrencef suchevent.

38.3 The party who hasgiven suchnotice shall be excused
from the performanceor punctual performanceof its
obligations under the Contract for so long as the
relevantevent of Force Majeure continuesand to the
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extent that suchp a r tpgrforsmanceis prevented,hinderedor delayed.The Time for
Completionshall be extendedn accordancavith GCC Clausé4.

38.4

38.5

The party or partiesaffectedby the eventof Force
Majeure shall use reasonableefforts to mitigate the
effect thereof upon its or their performanceof the
Contractandto fulfill its or their obligationsunderthe
Contract,but without prejudiceto eitherp a r tightdos
terminatethe Contractunder GCCSub-Clause38.6.

No delay or nonperformanceby either party hereto
causedy the occurrenceof anyevent ofForceMajeure
shall

(a) constitutea defaultor breachof the Contract;

(b) giveriseto anyclaim for damage®r additionalcost
or expenseccasionedhereby;

if andto the extentthat suchdelayor non-performanceis causedby the occurrenceof
an eventof Force Majeure

39 Completion
Time
Guaranteeand

KeNHA/2023/201¢

38.6

38.7

38.8

39.1

If the performanceof the Contract is substantially
prevented hinderedor delayedfor a single period of
more than sixty (60) days or an aggregateperiod of
more than one hundred and twenty (120) days on
accountof oneor moreeventsof ForceMajeureduring
the currencyof the Contract,the partieswill attemptto
developa mutually satisfactorysolution, failing which
either party may terminate the Contractby giving a
notice to the other, but without prejudice to either
p ar tright ® terminate the Contract under GCC
Clauseb9.

In the event of termination pursuantto GCC Sub
Clause38.6, the rights and obligationsof the Employer
and the Contractorshall be as specifiedin GCC Sub
Clause$9.1.2and59.1.3.

NotwithstandingGCC Sub-Clause38.5, ForceMajeure
shall not apply to any obligation of the Employer to
makepaymentgo theContractotherein.

GUARANTEES AND LIABILITIES

The Contractorguaranteeshat it shall attain specified
Service Levels and the Completion of Rehabilitation
andImprovementWorks (or a partfor which a separate
time for completionis specifiedin the PARTICULAR
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CONDITION OF CONTRACT) within the time schedules specified in the
PARTICULAR CONDITION OF CONTRACT andthe Specifications pursuantto GCC
SubClausel10.2, or within suchextendedime to which the Contractorshall be entitled
underGCC Clausé4 hereof.

40 Performance
Guaranteeand
Liability

KeNHA/2023/201¢

39.2

39.3

39.4

40.1

40.2

If the Contractorfails to attainspecifiedServiceLevels
within the contractuallyagreedtime schedulesasgiven
in the Specifications, the contractor shall receive
reducedpaymentsfor MaintenanceServices,for such
default and not as a penalty, in accordancewith the
Specifications.

If the Contractor fails to attain the Completion of

Rehabilitationand ImprovementWorks (or a part for

which a separateime for completionis specifiedin the

PARTICULAR CONDITION OF CONTRACT clause
39.1) within the contractuallyrequiredtime schedules,
the contractor shall pay to the Employer liquidated
damagesfor such default and not as a penalty, in

accordancewith the PARTICULAR CONDITION OF

CONTRACT andthe Specifications.

The payment reductions and liquidated damages
indicated in GCC 39.2 and 39.3 shall be the only

moniesdue from the Contractorfor suchdefaults,and

they will be applied for every day of delay, in

accordancewith the PARTICULAR CONDITION OF

CONTRACT and the Specifications. The aggregate
amount of such liquidated damagesand payment
reductionsshall in no event exceedthe ' aggregate
| i a b inlaccorgadcewith GCC Clause 42. The

paymentor deductionof suchsumsshallnot relievethe

Contractorfrom his obligation to completethe Works

and Services,or from any other of his obligationsand

liabilities underthe Contract.

The Contractorguaranteeshat during the Performance
Tests or Inspections for Rehabilitation and
ImprovementWorks, and for EmergencyWorks, the
Roadandall partsthereofshall attainthe Performance
Standardspecifiedin thecorrespondingpecifications.

If, for reasons attributable to the Contractor, the
minimum level of the PerformanceStandardspecified
in thecorresponding Specificatiomsenot meteitherin
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41 DefectLiability

KeNHA/2023/201¢

40.3

40.4

41.1

whole or in part, the Contractorshall at its cost and
expense make such changes, modifications and/or
additionsto the Road or any part thereof as may be

necessaryo meetat leastthe minimum level of such
Standards.The Contractorshall notify the Employer
upon completion of the necessary changes,
modifications and/or additions, and shall requestthe

Employer to repeatthe Test or Inspectionuntil the

minimum level of the Standardshas beenmet. If the

Contractoreventuallyfails to meetthe minimum level

of PerformanceStandard the Employer may consider
termination of the Contract, pursuantto GCC Sub

Clauseb9.2.2.

If, for reasons attributable to the Contractor, the
Performance Standardselating to Rehabilitation and
Improvement Works specified in the corresponding
Specificationsarenot attaineckitherin wholeor in part,
theContractorshall,attheC o n t r ahwoitegeithérs
(a) make such changesmaodificationsand/or additions
to the Works and Servicesor any part thereofthat are
necessaryo attainthe Performanceéstandardst its cost
and expenseand shall requestthe Employerto repeat
theTest,or

(b) pay liquidateddamagego the Employerin respect
of the Works and Serviceswhich fail to meet the
Performance Standards in accordance with the
provisionsin thecorrespondingpecifications.

The paymentof liquidated damagesunder GCC Sub

Clause40.3,up to thelimitation of liability specifiedin

the PARTICULAR CONDITION OF CONTRACT,
shall completely satisfy the Co nt r agudramteet
under GCC SubClause40.1, and the Contractorshall
haveno further liability whatsoeveto the Employerin

respectthereof. Upon the paymentof such liquidated
damagedy the Contractor the Engineershallissuethe
Certificate of Completionfor the Works or any part
thereofin respecof which theliquidateddamage$ave
beensopaid.

The Contractoiwarrantsthatthe Works andServicesor
anypartthereofshallbefreefrom defectsn thedesign,
engineeringmaterialsand workmanshipof the Works
andServicesxecuted.
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41.2 TheDefectLiability Periodshallbetwelve (12) months

from the date of Completion of the Contract, or
eighteen(18) monthsfrom the date of Certificate of
Completion of the Works (or any part thereof),
whicheveroccursfirst, unlessspecifiedotherwisein the
PARTICULAR CONDITION OF CONTRACT.

If during the Defect Liability Period any defect should be found in the design,
engineering,materialsand workmanshipof the Works and Servicesexecutedby the

Contractor, the Contractor shall promptly, in consultation and agreementwith the

Employer regardingappropriateremedyingof the defects,and at its cost, repair, replace
or otherwise make good (as the Contractor shall, at its discretion, determine) such

defectas well as any damageto the Road causedby suchdefect.The Contractorshall

not be responsiblefor the repair, replacemenbr making good of any defector of any

damageto the Road arising out of or resulting from improperoperationor maintenance
of theRoadby the Employeraftertakingover.

KeNHA/2023/201¢

41.3

41.4

41.5

TheCo nt r alidationsanslerthis GCC Clause41
shall notapplyto

(a) any works or materials that have a normal life
shorterthanthe DefectLiability Periodstatedherein;
(b) any designs,specificationsor other data designed,
supplied orspecifiedby or on behalfof the Employer or
any mattersfor which the Contractorhas disclaimed
responsibilityherein;

(c) any other materials supplied or any other work
executedby or on behalf of the Employer, exceptfor
the work executedby the Employerunder GCC Sub
Clause41.6.

The Employershall give the Contractora notice stating
the natureof any suchdefecttogetherwith all available
evidence thereof, promptly following the discovery
thereof. The Employer shall afford all reasonable
opportunity for the Contractor to inspect any such
defect.

The Employershall afford the Contractorall necessary
accesdo the Siteto enablethe Contractorto performits
obligationsunderthis GCC Clause41. The Contractor
may remove from the Site any Plant and Equipment
thataredefectiveif the natureof the defectis suchthat
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repairscannot be expeditiousbarriedout atthe Site.

42 Limitation of
Liability

43 Liability for
Damages

KeNHA/2023/201¢

41.6

41.7

41.8

42.1

43.1

41.6 If the Contractorfails to commencethe work
necessaryo remedysuchdefector any damageto the
Road causedby such defectwithin a reasonabldgime
(which shallin no eventbe consideredo be lessthan
fifteen (15) days),the Employermay, following notice
to the Contractor,proceedto do such work, and the
reasonable costs incurred by the Employer in
connectiontherewithshall be paid to the Employerby
the Contractoror may be deductedby the Employer
from any moniesdue the Contractoror claimedunder
thePerformance Security.

If the Road oanypartthereofcannot be usely reason
of suchdefectand/ormaking good of suchdefect,the
DefectLiability Periodof the Roador suchpart,asthe
casemay be, shall be extendedoy a periodequalto the
period during which the Road or such part cannotbe
usedbecausef anyof theaforesaideason.

Exceptas provided in GCC Clauses40 and 41, the
Contractorshall be under no liability whatsoeverand
howsoevearising,andwhetherunder theContractor at
law, in respectof defectsin the Road or any part
thereof,the Plantand Equipmentdesignor engineering
or work executedthat appearafter Completionof the
Works and Services exceptwheresuchdefectsarethe
resultof the grossnegligencefraud, criminal or wilful
actionof the Contractor.

Except in casesof criminal negligence or wilful
misconduct,

(a) the Contractorshall not be liable to the Employer,
whetherin contract,tort, or otherwise,for any indirect
or consequentialoss or damage,loss of use, loss of
production,or loss of profits or interestcosts,provided
that this exclusionshall not apply to any obligation of
the Contractorto pay liquidated damagesto the
Employerand

(b) the aggregateliability of the Contractorto the
Employer, whether under the Contract, in tort or
otherwise,shall not exceedthe limit specifiedin the
PARTICULAR CONDITION OF CONTRACT.

The Contractor cannot be held liable for lossesor
damage®f anykind arisingout of traffic accidentson
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through Traffic
Accidentsand Traffic
Interruptions

44 Contract Price

43.2

F

44.1

the roadsincludedin the Contract,unlessthosetraffic
accidentshave been causeddirectly by potholes or
othermajor defectsof the Roadcoveredby the Contract
he failed to repairin a timely manner,criminal acts,
wilful misconduct or gross negligence of the
Contractor.

Under no circumstancescan the Contractor be held
liable for lossesor damage®f anykind andto anyone
arisingout of interruptionsof traffic or traffic delayson
theroadincludedin the Contract,ncludinganyindirect
or consequentialoss or damage,loss of use, loss of
production,or loss of profits ointerestcosts.

PAYMENT

The ContractPrice shall be as specifiedin the Form of

Contract Agreementto be paid in the currenciesindicated in the PARTICULAR

CONDITION OF CONTRACT.

45,  Advance
Payment
KeNHA/2023/201¢

44.2

44.3

45.1

Unless indicated otherwise in the PARTICULAR
CONDITION OF CONTRACT ,andexceptin theevent
of a Change as provided for in the Contract, the
ContractPriceshall be:

(a) For Rehabilitation Works, a firm lump sum not
subjectto any alteration,to be paid accordingto work
progress;

(b) For MaintenanceServices,a firm lump sumto be
paidin monthlyinstalments;

(c) For ImprovementWorks, thetotal price statedin the
Bill of Quantitiesfor thisitem;

(d) For Emergency Works, the Provisional Sum
reservedor this purpose.

The Contractorshall be deemedo havesatisfieditself
as to the correctnessand sufficiency of the Contract
Price,which shall, exceptas otherwiseprovidedfor in

the Contract, cover all its obligations under the
Contract.

The Employer shall make advancepaymentto the
Contractorof the amountsand by the datestatedin the
PARTICULAR CONDITION OF CONTRACT,
againstprovisionby the Contractorof an Unconditional
Bank Guaranteen a form andby a bankacceptabldo
the Employerin amountsand currenciesequal to the
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advancepayment.The Guaranteeshall remain effective until the advancepaymenthas
beenrepaid, but the amountof the Guaranteeshall be progressivelyreduced by the
amountsrepaid by the Contractor.Interestwill not bechargedn theadvance payment.

46. Bill of
Quantities
KeNHA/2023/201¢

45.2

45.3

46.1

46.2

46.3

The Contractoris to usethe advancepaymentonly to
pay for Equipment,Plant, Materials, and mobilization
expensesequiredspecifically for the executionof the
Contract. The Contractor shall demonstrate that
advance payment has been used in this way by
supplyingcopiesof invoicesor otherdocumentdgo the
Engineer.

The advancepayment shall be repaid by deducting
proportionateamountsfrom paymentsotherwisedueto
the Contractor,following the scheduleof completed
percentage®f the Works and Serviceson a payment
basisas indicatedin the PARTICULAR CONDITION
OF CONTRACT.

TheBill of Quantitiesshall containitemsfor Groupsof
Activities which include the provision of Services
(measured by performance standards) and Works
(measuredy unit of outputsor of products).The Bill
of Quantitiesfor Works shallinclude,whereapplicable,
the lump-sum and unit price for RehabilitationWorks,
and unit rates for Improvement Works and for
EmergencyVorks.

Maintenance Services shall be measuredand billed

separatelyand will be remuneratedby lump-sum

amountfor the periodof the contract,andpaidin fixed

monthly paymentsduring the entire Contractperiod.
The values for remuneration of the Maintenance
Servicesarethosestatedn theBill of Quantities.

Rehabilitation Works will be remuneratecby Lump-
Sum amountfor the period of the contract, however,
indicating the quantitiesof measurableoutputsto be
executed in order that the Road achieves the
performance standards specified in the tendering
documentsPaymentswill be madein accordancevith
the execution of those measuredoutputs paid by
executedwvorks output. The pricesshall be thosestated
in theBill of Quantities.
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47, Measurement

KeNHA/2023/201¢

46.4

46.5

46.6

47.1

Improvement Works will be remunerated after
acceptancey the Employerandshall bepaidaccording
to the productunit price usingthe pricesincludedin the
Bill of Quantities.

Each EmergencyWork Order issuedby the Engineer
will include a lump-sum price for the works to be
performed. The Lump-Sum price for the Emergency
Works will be submitted by the Contractorto the
Engineerin eachemergencyursuantto GCC Clauses
29 and 61 and will be prepared based on the
Specificationsandon theunit pricesincluded in theBill

of Quantities for Emergency Works, and will

remunerate all Emergency Activities. The prices
include compliance with all Performance Indices
described in the Specifications. Once approved
Emergency Works will be paid as lump sum in
accordancavith the scheduleof paymentproposedby
the Contractoifor thespecificEmergencyandapproved
by the Employer.

The Bill of Quantitiesis usedto calculatethe Contract
Price. The amounts for Maintenance Services and
RehabilitationWorks arethe Lump-Sum pricesoffered
in the Cont r aRid dhe dnsprovement Works
amountincludedin the Contractis an estimateon the
basisof theunit pricesincludedintheC o n t r &Bid.t
The ProvisionalSum includedin the ContractPriceis
an estimatefor use when authorizedby the Employer
for EmergencyWorks andcontingencies.

MaintenanceServiceswill not be measuredn volume;
however,its paymentwill be affectedby compliance
with the PerformanceStandardspursuantto GCC
Clause24. Maintenanc&ervicesshall bebilled in fixed
monthly amountsas per the Bill of QuantitiesLump-

Sumamountfor Maintenanceservices peginningfrom

the StartDate.Paymentwill be madewith Reductions
if the PerformanceStandardsare not achieved, as
definedin the Specifications.The Reductionsfor non

compliancewith the PerformanceStandardswill be
appliedon a daily basisfor the periodunderwhich the
Road doesnot achievethe PerformanceStandardsijn

accordancewith the methodology specified in the
Specifications.
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48. Price
Adjustments
KeNHA/2023/201¢

47.2

47.3

47.4

48.1

Rehabilitation Works will be measuredon the basis
indicated in the PARTICULAR CONDITION OF
CONTRACT, basedon the quantity of actual work
outputsas definedin the Specifications,concludedby
the Contractor and approved by the Engineer. The
pricesshall be thosstated in thaill of Quantities.

ImprovementWorks will be measuredon the basis
indicated in the PARTICULAR CONDITION OF
CONTRACT and in accordancewith the unit of
measuremenisedfor productunit priceincludedin the
Bill of Quantities.The pricesshallbethosestatedin the
Bill of Quantities.

EmergencyWorks will not be measuredand shall be

billed in accordancewith the Scheduleof Payments
agreedfor eachspecific EmergencyWork as approved
by the Employer.

Pricesshall be adjustedfor fluctuationsin the cost of

inputs only if provided for in the PARTICULAR

CONDITION OF CONTRACT. If so provided, the

amounts certified in each payment certificate, after

deductingfor Advance Payment,shall be adjustedby

applying the respectiveprice adjustmentfactor to the

paymentamountsdue in each currency. A separate
formula of the type indicated below applies to each
Contractcurrency:

Particular Condition of Contract = Ac + Bc Imc/loc

48.2

where:

Particular Condition of Contract is the adjustment
factor for the portion of the ContractPrice payablein a
specifccur rency ' c¢c¢@

Ac andBc arecoefficients7

Imc is the index prevailing at the end of the month
beinginvoiced and loc is the index prevailing twenty
eight (28) days before Tender opening for inputs
payablepothin thespecificcurrency c & .

If the value of the index is changedatfter it hasbeen
usedin a calculation,the calculationshall be corrected
andan adjustmenmadein the nextpaymentcertificate.
Theindex value shall be deemedo take accountof all
changesn cost due to fluctuations in costs.
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49.  Monthly
Statementsand
Payments

50 Payments

KeNHA/2023/201¢

49.1

49.2

49.3

49.4

49.5

50.1

50.2

The Contractorshall submit to the Engineermonthly
statementsn the formatindicatedin the Specifications,
of the estimated value of Maintenance Services,
Rehabilitation Works, Improvement Works, and
EmergencyWorks in separateditems covering the
Works andServicedor the correspondingnonth.

The Engineer shall checkthe Co nt r ancohtldyr 6 s

statementand certify within fourteen (14) days the
amountto bepaidto theContractor.

Thevalueof Servicesexecutedshall be certified by the

Engineer taking into account the monthly amount
included in the Bill of Quantities for Maintenance
Services and the achievementof the Performance
Standarddfor the MaintenanceServicesadjusted for

any paymentreductionsin accordancevith GCC Sub

Clause47.1.

The value of Works executedshall be certified by the

Engineertaking into accountthe value of the quantities
of products executedand the prices in the Bill of

Quantities.

The Engineer may exclude any item certified in a
previouscertificateor reducethe proportionof anyitem
previouslycertifiedin anycertificatein thelight of later
information.

Paymentsshall be adjustedfor deductionsfor advance
payments retention,and reductionsfor not achieving
PerformanceStandardgor MaintenanceServices.The
Employershallpaythe Contractorthe amountscertified
by the Engineerin accordancewith GCC Clause49,
within twenty-eight (28) days of the date of each
certificate.If the Employermakesa late payment,the
Contractorshall be paid intereston the late paymentin
the next payment.Interestshall be calculatedfrom the
dateby which the paymentshouldhavebeenmadeup
to the date when the late paymentis made at the
prevailingrateof interestfor commercialborrowingfor
eachof thecurrenciesn which paymentsaremade.

If an amountcertified is increasedn a later certificate
or as a result of an award by the Adjudicator or an
Arbitrator, the Contractorshallbe paidinterestupon the
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delayedpaymentas set out in this clause.Interestshall be calculatedfrom the date
upon which the increasedamount would have been certified in the absence of
dispute. The interestrate shall be determinedas per SubClause50.1

50.3 Unlessotherwisestated,all paymentsand deductions
will be paid or chargedn the proportionsof currencies
comprisingthe ContractPrice.

50.4 Itemsof the Works for which no rateor price hasbeen
enteredin the Bill of Quantitieswill not be paid for by
the Employer and shall be deemedcoveredby other
ratesandpricesin theContract.

51 Retentionand 51.1 The Employershall retain the percentagendicatedin

Reductions the PARTICULAR CONDITION OF CONTRACT
from each payment due to the Contractor for
RehabilitationWorks and ImprovementWorks, except
for the typesof works specifiedin the PARTICULAR
CONDITION OF CONTRACT. The regular monthly
lump-sum payments  for performanceébased
MaintenanceServiceswill not be subjectto retentions,
unless indicated in the PARTICULAR CONDITION
OF CONTRACT.

51.2 On completionof the Rehabilitationand Improvement
Works, half the total amountretainedshall be repaidto
the Contractorandthe otherhalf after the period stated
in the Appendix and the Engineerhascertified that all
Defectsnotified by the Engineerto the Contractorhave
beencorrectedbeforethe endof this period.

51.3 On completionof the whole Works and Services,the
Contractormaysubstituteretentionmoneywith an’ on
d e ma Badk@uarantee.

51.4 Reduction of monthly payments for Maintenance
Servicesdueto noncompliancewith the ServicelLevels
will bemadeasindicatedin GCC SubClause47.1.The
amountof Reductionfor the daysin which the Road
wasnot complyingwith the Performancétandards will
not be paid or repaid, even after the Contractorre-
establisheghe quality levels to the standardsequired
by the contract
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52. Taxesand
Duties

53. Securities

52.1

52.2

52.3

53.1

Except as otherwise specifically provided in the
Contract,the Contractorshall bear and pay all taxes,
duties, levies and chargesassessean the Contractor,
its Subcontractor®r their employeedy all municipal,

stateor national governmentauthoritiesin connection

with the Works and Servicesin and outside of the
countrywherethe Site idocated.

If any tax exemptions, reductions, allowances or
privileges may be available to the Contractorin the
country wherethe Site is located,the Employer shall
use its best endeavorsto enable the Contractor to
benefit from any such tax savingsto the maximum
allowableextent.

For the purposeof the Contract,it is agreedthat the
Contract Price specified in the Form of Contract
Agreementis basedon the taxes, duties, levies and
chargesprevailing at the date twenty-eight (28) days
prior to the date of tendersubmissionin the country

wherethe Site is located(hereinaftercalled” T a x &) .

any ratesof Tax areincreasedr decreaseda new Tax
is introduced, an existing Tax is abolished, or any
change in interpretation or application of any Tax
occursin the courseof the performanceof the Contract,
which was or will be assessedn the Contractor,
Subcontractorsr their employeesin connectionwith

performanceof the Contract,an equitableadjustmenbf

the Contract Price shall be madeto fully take into

accountany such changeby addition to the Contract
Price or deductiontherefrom, as the casemay be, in

accordanceavith GCCClause37 hereof.

Issuancef Securities

The Contractorshall provide the securitiesspecified below in favor of the Employer at
thetimes,andin the amountmannerandform specified below.

KeNHA/2023/201¢

53.2

Advance Paymerfecurity

53.2.1 The Contractorshall, within twenty-eight (28)
days of the notification of contract award,
provide a securityin an amountequal to the
advancepaymentcalculatedn accordancevith
the corresponding PARTICULAR
CONDITION OF CONTRACT to the Contract
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Agreement, and in the same currency or
currencies

53.2.2The securityshallbein the form providedin the
tendering documents or in another form
acceptabldgo the Employer.The amountof the
security shall be reducedin proportionto the
value of the Works and Servicesexecutedby
and paid to the Contractorfrom time to time,
and shall automaticallybecomenull and void
whenthe full amountof the advancepayment
has been recovered by the Employer. The
security shall be returnedto the Contractor
immediatelyafterits expiration.

53.3 Performancé&ecurity

53.3.1 The Contractorshall, within twenty-eight (28)
days of the notification of contract award,
provide a securityfor the due performanceof
the Contractin the amount specified in the
PARTICULAR CONDITION OF
CONTRACT.

53.3.2 The security shall be denominatedin the
currencyor currenciesof the Contract,or in a
freely convertible currency acceptableto the
Employer,and shall be in one of the forms of
guarantees provided in the tendering
documents,as stipulated by the Employer in
the PARTICULAR CONDITION OF
CONTRACT, or in anotherform acceptablgo
the Employer.

53.3.3The securityshall automaticallypbecomenull and
void, twelve (12) monthsafter Completion of
all Works and Services under the Contract,
providedhowever,that if the DefectsLiability
Period has been extendedon any part of the
Works pursuant to GCC SubClause 41.8
hereof,the Contractorshall issuean additional
security in an amount proportionateto the
ContractPriceof that part. Thesecurityshall be
returnedto the Contractorimmediatelyafter its
expiration.
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54.  Certificate of
Completion

55 Final Statement 55.1

56 Discharge

57. As Built
Drawings and
Manuals

58 Suspension

KeNHA/2023/201¢

54.1 The Contractorshall requestthe Engineerto issuea

56.1

57.1

57.2

58.1

Certificate of Completionof the RehabilitationWorks,
ImprovementWorks and EmergencyWorks, or parts
thereof,asapplicable andthe Engineemwill do soupon
decidingthat thework is completed.

The Contractor shall supply the Engineer with a
detailedaccountof the total amountthatthe Contractor
considergpayableunderthe Contractbeforethe end of

the DefectsLiability Period.The Engineershallissuea
Defects Liability Certificate and certify any final

paymentthat is due to the Contractorwithin fifty -six

(56) daysof receivingtheC o n t r aaccouatif ibis
correctand complete.If it is not, the Engineershall
issuewithin fifty -six (56) daysa schedulehatstateshe
scopeof the correctionsor additionsthatarenecessary
If the Final Accountis still unsatisfactoryafter it has
been resubmitted,the Engineer shall decide on the
amountpayableto the Contractorandissuea payment
certificate.

Uponsubmissiorof the Final Statementthe Contractor
shall give to the Engineer, a written discharge
confirming that the total of the Final Statemen
representsull andfinal settlemenbf all moniesdueto
the Contractor arising out of or in respectof the
Contract. Provided that such dischargeshall become
effective only after payment due under the Final
PaymentCertificate issuedpursuantto SubClause55
hasbeenmadeandthe performancesecurityreferredto
in SubClause53.3, if any, has beenreturnedto the
Contractor.

If * asb u iDratvidggsand/ormanualsarerequired,the
Contractorshall supplythem by the datesstatedin the
PARTICULAR CONDITION OF CONTRACT.

If the Contractordoesnot supplythe Drawingsand/or
manuals by the dates stated in the PARTICULAR

CONDITION OF CONTRACT, or theydo not receive
the En g i napprovd, the Engineershall withhold

the amountstatedin the PARTICULAR CONDITION

OF CONTRACT from paymentgueto theContractor.

REMEDIES

The Employer may requestthe Engineer,by notice to
the Contractor,to order the Contractor to suspenc
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performanceof any or all of its obligations under the Contract.Such notice shall
specify the obligation of which performanceis to be suspendedthe effective date of
the suspensionand the reasonstherefore. The Contractor shall thereuponsuspend
performanceof such obligation (except those obligations necessaryfor the care or
preservation of the Site and Works) until ordered in writing to resume such
performanceby the Engineer.

If, by virtue of a suspensiororder given by the Engineer other than by reasonof the
Cont r adefautbar bresachof the Contract,the Co n t r apertormmanéesf any of
its obligationsis suspendedor an aggregateeriod of morethanninety (90) days,then
at any time thereafter and provided that at that time such performanceis still
suspendedthe Contractormay give a notice to the Engineer requiring that the
Employer shall, within twenty-eight (28) days of receipt of the notice, order the
resumption of such performance or request and subsequentlyorder a change in
accordancewith GCC SubClause 63.1, excluding the performanceof the suspended
obligationsfrom the Contract.

If the Employer fails to do so within such period, the Contractor may, by a further
notice to the Engineer, elect to treat the suspensionas termination of the Contract
underGCC Sub-Clauseb9.1.

58.2 If

(a) the Employer has failed to pay the Contractor
any sum due under the Contract within the
specified period, has failed to approve any
invoice or supportingdocumentswithout just
causepursuantto the Contract,or commits a
substantial breach of the Contract, the
Contractormay give a notice to the Employer
thatrequirespaymentof suchsum,with interest
thereonas stipulatedin GCC Sub-Clause50.1,
requiresapprovalof suchinvoice or supporting
documentspr specifiesthe breachand requires
the Employerto remedythe same,as the case
may be. If the Employerfails to pay suchsum
togetherwith suchinterest,fails to approvesuch
invoice or supporting documentsor give its
reasonsfor withholding such approval,or fails
to remedythe breachor take stepso remedythe
breachwithin fourteen(14) daysafter receiptof
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59. Termination

KeNHA/2023/201¢

58.3

58.4

59.1

theCont r adticemr 6 s

(b) the Contractoris unableto carry out any of its
obligations under the Contractfor any reason
attributableto the Employer,including but not
limited to the Employeb dailure to provide
possessiomwf or accesdo the Site, or failure to
obtain any governmental permit under the
Employen sesponsibilityand necessaryor the
executionand/or completionof the Works and
Servicesthen the Contractormay by fourteen
14 R &riotiee to the Employer suspend
performance of all or any of its obligations
under the Contract, or reduce the rate of
progress.

If the Co nt r aperformandesf its obligationsis
suspendedr therateof progresss reducedoursuanto
this GCC Clause 58,then the Time for Completion
shall be extendedn accordancavith GCC SubClause
64, and any and all additional costs or expense:
incurred by the Contractor as a result of such
suspensioror reductionshall be paid by the Employer
to the Contractorin addition to the Contract Price,
exceptin the caseof suspensiororder or reductionin
the rate of progressby reasonof the Cont r ¢
defaultor breachof the Contract.

During the period of suspensionthe Contractorshall
not removefrom the Site any Plantand Equipmentor
anyCo nt r a&quipmentwithout the prior written
consenbf theEmployer.

Terminationfor E mp | o @anverdiesnce

59.1.1 The Employer may at any time terminatethe
Contract for any reason by giving the
Contractora notice of terminationthatrefersto
this GCCSubClauses9.1.

59.1.2Upon receiptof the notice of terminationunder
GCC SubClause59.1.1, the Contractorshall
eitherimmediatelyor uponthe datespecifiedin
the noticeof termination

(a) ceaseall furtherwork, exceptfor suchwork
asthe Employermay specifyin the notice
of termination for the sole purpose of
protecting that part of the Works and
Services already executed,or any work

Issuedby KenyaNationalHighwaysAuthority

145



PERFORMANCE BASEDCONTRACTFOR THE MAINTENANCE OF RUMURUTI - NAIBOR (POSTA)(A4) ROAD

requiredto leave the Site in a cleanand
safecondition,

(b) terminateall subcontractsexceptthoseto
be assignedto the Employer pursuantto
paragrapi{d) (ii) below,

(c)removeall Co n t r @&gquipmantiiosm the
Site, repatriatethe Cont r aand itsr 6 s
Subcont pesanhetrons the Site,
remove from the Site any wreckage,
rubbishand debrisof any kind, and leave
the whole of the Site in a cleanand safe
condition.

(d) In addition, the Contractor,subjectto the
payment specified in GCC SubClause
59.1.3,shall

(i) deliverto the Employerthe partsof the
Works executedby the Contractorup to
thedateof termination,

(i) to the extentlegally possible assignto
the Employerall right, title and benefit
of the Contractorto the Works and
Services and to the Plant and
Equipmentasof the dateof termination,
and, as may be required by the
Employer, in any subcontracts
concludedbetweenthe Contractorand
its Subcontractors

(i) deliver to the Employer all non
proprietarydrawings,specificationsand
other documents prepared by the
Contractoror its Subcontractorsas at
the date of terminationin connection
with theWorks.

59.1.3In the eventof terminationof the Contractunder
GCC SubClause59.1.1, the Employer shall
payto theContractorthefollowing amounts:

(a) the ContractPrice, properly attributableto
the parts of the works and services
executedby the Contractoras of the date
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of termination,

(b) the costs reasonably incurred by the
Contractor in the removal of the
Co nt r e&Equipmentiren the Site and
in the repatriationof theCont r aaedt or 60 s
tsSubcontractorsodé personnel

(c) anyamountgto be paid by the Contractorto
its Subcontractorsn connectionwith the
terminationof any subcontractsincluding
anycancellatiorcharges,

(d) the costs incurred by the Contractor in
protectingand leaving the Site in a clean
and safe condition pursuantto paragraph
(a)) of GCCSubClauses9.1.2,

(e) the cost of satisfyingall other obligations,
commitments and claims that the
Contractor may in good faith have
undertakerwith third partiesin connection
with the Contractandthat are not covered
by paragraphg$a) through(d) above.

59.2 TerminationforCo nt r defduldb r 6 s

59.2.1 The Employer, without prejudiceto any other
rights or remedies it may possess, may
terminate the Contract forthwith in the
following circumstancedy giving a notice of
termination and its reasonstherefore to the
Contractor, referring to this GCC Sub-Clause
59.2:

(a) if the Contractor becomesbankrupt or
insolvent, has a receiving order issued
againstit, compoundswith its creditors,or,
if the Contractor is a corporation, a
resolutionis passedr orderis madefor its
winding up (other than a voluntary
liquidation for the purposes of
amalgamation or reconstruction), a
receiveris appointedover any part of its
undertakingor assetspr if the Contractor
takesor suffersany otheranalogousaction
in consequencef debt;

KeNHA/2023/201¢ Issuedby KenyaNationalHighwaysAuthority 147



PERFORMANCE BASEDCONTRACTFOR THE MAINTENANCE OF RUMURUTI - NAIBOR (POSTA)(A4) ROAD

(b) if the Contractorassignsor transfersthe
Contractor any right or interestthereinin
violation of the provision of GCC Clause
13;

(c) if the Contractor,in the judgment of the
Employer has engaged in corrupt,
fraudulent, collusive or coercive practices
in competing for or in executing the
Contract.

Forthe purposef this SubClause:

(i)' corrupt pr ac tis the @f&ring,
giving, receiving or soliciting, directly
or indirectly, of anything of value to
influence improperly the actions of
anotherparty;

(i) * fraudulentp r a c tsiamyect or
omission, including@ misrepresentation,
that knowingly or recklesslymisleads,
or attemptsto mislead,a partyto obtain
a financial or other benefitor to avoid
anobligation;

(i) " collusivep r a ci$ anarrangement
betweentwo or more partiesdesigned
to achieve an improper purpose,
including to influence improperly the
actionsof anotherparty;

(iv) ' coercivep r a c is iimpairidig or
harming, or threateningto impair or
harm,directly or indirectly, anypartyor
the property of the party to influence
improperlythe actionsof aparty;

(v) " obstructivepr acisi ce @

(aa) deliberately destroying,
falsifying, altering or concealing
of evidence material to the
investigation or making false
statements to investigators in
order to materially impede a
Bank investigation into
allegations of a corrupt,
fraudulent, coercive or collusive
practice; and/or threatening,
harassing or intimidating any
party to prevent it from
disclosing its knowledge of
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matters relevant to  the
investigation or from pursuing
theinvestigationor

(bb) acts intended to materially
impede the exercise of the
B a n kidspection and audit
rights provided for under Sub
Clause 1.15 [Inspections and
Audits by the Bank].

59.2.2If the Contractor
(a)) hasabandonedr repudiated th€ontract

(b) has without valid reason failed to
commencenork on the Road promptly or
has suspended(other than pursuant to
GCC SubClause 58.2) the progress of
Contract performance for more than
twenty-eight (28) days after receiving a
written instruction from the Employer to
proceed,

(c) persistentlyfails to executethe Contractin
accordancavith the Contract,suchfailure
being defined in the PARTICULAR
CONDITION OF CONTRACT, or
persistentlyneglectsotherwiseto carry out
its obligationsunderthe Contractwithout
justcause,

(d) refusesor is unableto provide sufficient
materials servicesor labourto executeand
completethe Works and Servicesin the
mannerspecifiedin the programfurnished
underGCC Clausel?7 at ratesof progress
that give reasonableassuranceto the
Employer that the Contractor can attain
completionof the works and servicesby
the Time for Completiorasextended,

then the Employer may, without prejudice to
any other rights it may possessunder the
Contract,give a noticeto the Contractorstating
the nature of the default and requiring the
Contractor to remedy the same. If the
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Contractorfails to remedyor to take stepsto
remedythe samewithin fourteen(14) days of
its receipt of such notice, then the Employer
may terminatethe Contractforthwith by giving
a notice of terminationto the Contractorthat
refersto thisGCC SubClause59.2.

59.2.3Upon receiptof the notice of terminationunder
GCC SubClauses 59.2.1 or 59.2.2, the
Contractor shall, either immediately or upon
such date as is specified in the notice of
termination,

(a) ceasaall furtherwork, exceptfor suchwork
as the Employermay specify in the notice of
terminationfor the sole purposeof protecting
that part of the Works and Servicesalready
executedpr anywork requiredto leavethe Site
in acleanandsafecondition

(b) terminateall subcontractsexceptthoseto
be assignedto the Employer based on the
Employeis written request,

(c) deliver to the Employer all drawings,
specificationsand otherdocumentgpreparedoy
the Contractoror its Subcontractorsas of the
date of termination in connection with the
WorksandServices.

59.2.4The Contractorshall be entitled to be paid the
Contract Price attributableto the Works and
Servicesexecutedas of the dateof termination,
andthe costs,if any,incurredin protectingand
in leavingthe Site in a cleanandsafecondition
pursuantto paragraph(a) of GCC Sub-Clause
59.2.3. Any sumsdue the Employer from the
Contractor accruing prior to the date of
terminationshall be deductedrom the amount
to bepaidto the Contractounderthis Contract.

59.3 Terminationby Contractor
59.3.1If

(@) the Employer has failed to pay the

Contractor any sum due under the Contract
within the specified period, has failed to
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approveany invoice or supportingdocuments
without just causepursuanto GCC Clause50,

or commitsa substantiabreachof the Contract,
the Contractor may give a notice to the

Employer that requirespaymentof such sum,

with interestthereonasstipulatedin GCC Sub

Clause50.2, requiresapprovalof suchinvoice

or supporting documents, or specifies the

breach and requires the Employer to remedy
the same,asthe casemay be. If the Employer
fails to pay such sum together with such
interest, fails to approve such invoice or

supportingdocumentsor give its reasonsfor

withholding suchapproval,fails to remedythe

breach or take stepsto remedy the breach
within fourteen (14) days after receipt of the

Cont r aditeor 6 s

(b) the Contractoris unableto carry out any of
its obligations under the Contract for any
reasonattributableto the Employer, including
but not limited to the Employen dailure to
provide possessiorof or accessto the Site or
other areas or failure to obtain any
governmental permit under the Employeb s
responsibilityand necessaryor the execution
and/orcompletionof the WorksandServices,

then the Contractor may give a notice to the
Employerthereof,andif the Employerhasfailed to

paythe outstandingsum, to approvethe invoice or

supporting documents,to give its reasonsfor

withholding suchapproval,or to remedythe breach
within twenty-eight (28) daysof suchnotice, or if

the Contractoris still unableto carryout any of its

obligations under the Contract for any reason
attributableto the Employer within twenty-eight

(28) daysof the said notice,the Contractormay by

a further notice to the Employer referring to this
GCC SubClause59.3.1, forthwith terminate the
Contract.

59.3.2 The Contractor may terminate the Contract

forthwith by giving a noticeto the Employerto
that effect, referring to this GCC SubClause
59.3.2,if the Employer becomesbankruptor
insolvent,has a receivingorder issuedagainst
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it, compoundswith its creditors, or, being a
corporation,f aresolutionis passecr orderis
madefor its winding up (otherthana voluntary
liquidationfor the purposesf amalgamatioror
reconstruction),a receiver is appointed over
any part of its undertakingor assetspr if the
Employertakesor suffersany otheranalogous
actionin consequencef debt.

59.3.3If the Contractis terminatedunder GCC Sub
Clauses59.3.1 or 59.3.2, then the Contractor
shall immediately

(a) ceaseall furtherwork, exceptfor suchwork
as may be necessaryfor the purpose of
protecting that part of the Road already
executedpr anywork requiredto leavethe Site
in acleanandsafecondition,

(b) terminateall subcontractsexceptthoseto
be assignedto the Employer pursuant to

paragrapid) (ii),

(c)removeall Co n t r d&quiprmentiiosn the
Site and repatriatethe Cont r aand itsr 0 s
S u b ¢ o n t peracanefmm thesSite.

(d) In addition, the Contractor,subjectto the
paymentspecifiedin GCC SubClause59.3.4,
shall

(i) deliverto the Employerthe partsof the
Road executedby the Contractorup to
thedateof termination,

(i) to the extentlegally possibleassignto
the Employerall right, title and benefit
of the Contractorto the Roadandto the
Plant and Equipmentas of the date of
termination,and,as may be requiredby
the Employer, in any subcontracts
concludedbetweenthe Contractorand
its Subcontractors,

(i) deliver to the Employerall drawings,
specifications and other documents
prepared by the Contractor or its
Subcontractors as of the date of
termination in connection with the
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60 Provisional
Sum

61 Useof
Provisional
Sumfor
Emergency
Works

KeNHA/2023/201¢

59.4

60.1

61.1
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WorksandServices.

59.3.41If the Contractis terminatedunder GCC Sub
Clauses59.3.1 or 59.3.2, the Employer shall
payto the Contractorall paymentsspecifiedin
GCC SubClause 59.1.3, and reasonable
compensationfor all loss, exceptfor loss of
profit, or damagesustainedby the Contractor
arising out of, in connection with or in
consequencef suchtermination.

59.3.5Terminationby the Contractorpursuantto this
GCC SubClause59.3 is without prejudiceto
any other rights or remediesof the Contractor
that may be exercisedn lieu of or in addition
to rightsconferredoy GCC Sub-Clauses9.3.

In this GCC Clause59, in calculatingany moniesdue
from the Employerto the Contractor,accountshall be
takenof any sum previously paid by the Employerto
the Contractor under the Contract, including any
advance paymeipaid pursuant to th€ontract.

PROVISIONAL SUM

Provisional S u mrreans a sum included in the
Contractfor usewhen authorizedby the Employerfor
EmergencyWorks and for contingencieswhich sum
may be used,in whole or in part, or not at all, on the
instructionsof the Employer. The Contractorshall be
entitled to only such amountsin respectof the work,
supply or contingenciesto which such Provisional
Sums relate as the Engineer shall determine in
accordancsvith this Clause.

After detectinga situationwhich in the opinion of the
Contractorjustifies the executionof Emergencyworks
or otherwise as defined in GCC Clause 29, the
Contractor shall submit a Technical Report to the
Engineer characterizing the situation, and state
estimatedworks quantitiesto correct the emergency
situation, and a Lump Sum price quotation for the
Emergency Works to be carried out. The price
guotationshould be basedon the Specificationsstated
in SectionVIl usingthe unit pricesincludedin the Bill
of Quantities.
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61.2

61.3

If the executionof the EmergencyWorks require any

activity not priced in the Bill of Quantities, the

Contractorwill use the price breakdownsincluded in

theCo nt r arenteoirr oédsrto form the unit prices
of the unpriced items to be included in the Price

Quotationof the EmergencyWorks, all in accordance
with agreedmnethodologyfor approvingnew prices.

Upon receiving the request for Emergency Works
including a Price Quotation,the Engineermay issuea
Work Orderin accordancavith GCC SubClause29.2
for executionof the EmergencyVorks for a LumpSum
amount with a payment Schedule agreed with the
Contractor.The costof theseWorkswill be coveredby
theamountdancludedin theProvisional Sum.

62.1 The use of the Provisional Sum to cover for

63.1

Contingencieswill be done under the control and
initiative of the Engineer in accordancewith the
conditionsof theContract.

CHANGE IN CONTRACT ELEMENTS

Introducinga Change

63.1.1 If so indicated in the PARTICULAR
CONDITION OF CONTRACT, the Employer
shall have the right to propose, and
subsequentlyrequire, that the Engineerorder
the Contractorfrom time to time during the
performance of the Contract to make any
changemodification,additionor deletionto, in
or from the Assignmentsto the Contractor
(hereinaftercalled © C h a n gpeodided that
such Changefalls within the generalscopeof
the Assignment and does not constitute
unrelated work and that it is technically
practicable,taking into accountboth the state
of advancemenof the Works and Servicesand
the technical compatibility of the Change
envisagedwith the nature of the Works and
Servicesasspecifiedin the Contract.

63.1.2 If so indicated in the PARTICULAR
CONDITION OF CONTRACT, the Contractor
may from time to time during its performance
of the Contractproposeo the Employer (with a
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