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Abbreviations and Acronyms

CIF Cost, Insurance and Freight

DRB Dispute Review Board

DRE Dispute Review Expert

GCC General Conditions of Contract

ISO International Organization for Standardization
ITT Instructionsto Tenderers

JVA Joint Venture or Association

M&T Mechanical and Transport Department, Minigif\Roads
NCT National Competitive Tendering

LCT Local Competitive Tendering

PCC Particular Conditions of Contract

STC Standard Tender Document

SCC Special Conditions of Contract

TDS Tender Dat&heet
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Important Notice to Tenderers

1) This is ahybrid TenderingDocumentand has been prepared for the Procurement of
Works under Performance Basedd Unit Rate BasedRoad Maintenance type of
Contract.The contract covers an array of activities needed to achieve and maintain a
Specified Service Levelfor road users, including many activities related to the
Management and Maintenance(including RoutineMaintenance, Spot Improvement,
Emergency WorkandPeriodic Maintenancgof the road network under contract

2)  This Standard Tender Document (STD) foogurement of Works has been prepared
for use by Procurement Entities in Kenya in the procuremembad maintenance
works Exclusivepreference shall be given to citiz@ontractors using open tendering
methods where the amounts are below the threshedoh diy Section 13 ofhe Public
Procurement and Disposal (Preference and Reservations) RegulationQ2@tvise,
any tender shall be througdhternational Competitive Bidding (ICB) and National
Competitive Bidding (NCB) procedures without discriminatio

3) The Employer shall conduct Bre-Tender Site Visit/Pre-Bid Conference to be
attended by the Tenders before the closing date of the Tender. The information on the
date and venue will bas indicated in Tender Notice

4) In the Performance Based Contrd®BC), Contractors compete among eacther
during the tendering process,by essentially proposing fixed lurgum prices for
bringing the road toequiredservice level and then maintaining it at that level dor
specifiedperiod.Payments made to tlwentradors are nobased omuantities of works
measured by unit prices for worksi n p ortpBysical works but on measured
6out putsdé reflecting the specifiedThiand
isexpressef8et r o ¢ pehtbedReHalslitation of the road to pdefined
standardsgsrequired by théenderingdocuments), the maintenance service of ensuring
specific Service Levels on the roads under contract, and specific improvenasnts (
required by the tenderingdocuments) All this represerd outputs or outcomes. A
monthly lumpsum remuneration paid to the Contractor will cover all physical and non
physical maintenance services provided by the Contractor, except for unforeseen
emergency works which are remunerated separatelgpposed téraditional road
construction and maintenance contractswhere the Contractor is responsible for the
execution of works which are normally defined by Breployer The Contractor is paid
on the basis of unit prices for different quantitiesnafasured work items, i.e. a contract
based on Ainputso to the works.
For example, the&Contractor is not paid for removing 2 cubic metres of silt from a
culvert (his actual work input) in a certain month, but for keeping the culvert clean and
free of siltat all times (the output of his efforts). This means that in some murghs
Contractorwill be paid the agreed standard monthly lump sum amount even though
much workhas notbeendone. In other words, it is possible that during some months,
the contractowill have to carry out a rather large amount of physical works in order to
comply with the required Service Levels and very little work during other months.
The agreed monthly payment for maintenance works and services will be made to the
Contractor ifhe has complied, during the month for which the payment is to be made,
with the agreed Service Levels on the road network under contract. Together with his
monthly invoice, the Contractor will report the result of his own evaluation of
compliance with theequired Service Levels, based on his own monitoring system
which is mandatory. His statement will then be verified byEhmloyes representative
(supervision consultant) through inspections. If the Service Levels are not met,
payments are reduced, baseda schedule given in the contract. Payments may even be
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ROAD JUNCTIO N/KANGUNDO i KAMULU (B63) ROAD

5)

6)

7)

8)

9)

10)

suspended, and the contract cancelled, if the contractor fails during an extended period
to achievespecified minimum thresholds values of Service Levelhis contract
describes the formulas usedio calculate payment reduction and potential contract
suspensions.

Theunit ratebasedermcontracton theotherhandinclude

a) Carrying outRehabilitation Works to bring the Road up to pefined standards

b) Improvement Works specified by thd&amployer aining at adding new characteristics
to the Roads in response to newftcafsafety or other conditions.

c) Emergency Works needed to reinstate the Roads after damage has occurred as a
result of natural phenomena with imponderable consequences under theonenditi
defined in the contract.

d) The Rehabilitation and Improvement Works which have been explicitly specified by
the Employer inthe contract are quoted on the basis of measurable output quantities
and paid as performed. In order to be entitled to the mop#ygnent for maintenance
services, the Contractor must ensure that the roads under contract comply with the
Service Levels which have been specified intémeleringdocument.

When improvement rehabilitation or emergenayorks arerequired a welldesigred

bill of quantities defining specific outputs foenderes to price and, later on, allow
measurement and payment of the Contrast@rovided Emergency works, although
impossible to quantify in advance, watcasionallypbe necessary. To alloi@nderes to

offer prices for Emergency Works, a unit price bill of quantities (similar for civil works
under unit prices)y shall be prepared fotenderes to price fortenderevaluation
purposes. Later on, these unit prices and real measured volumes of Emékipeks
executed will be used for payments.

Another major difference is that ti@ontractor is responsible fdeciding on the works
necessary to reach the required Service Levels, and the durability and performance of
the roads over a longgreriod. Although the design of the works and services to be
carried out is under the responsibility of the Contractor, a good preparatory engineering
work is required to be prepared by thé&mployer It is necessary to prepare
comprehensive information on the actuatdition of theroads covered by the contract.
Minimum road conditions and Service Levels are defined thraeghicelevel and
performance measures, and these are used under the PBC to define and measure the
desired perforrance of the Contractor. In tHRBC, the defined performance measures
are thus the accepted minimum thresholds for the quality levelsraice orthe roads

for which the Contractor is responsible.

The performance criteria will cover all aspects of the contract and take account of the
fact that different sutareas within the contract area might requlifeerent measures of
Service Levels. Criterihasbeendefined at thredifferent measures dévels (although
simpler contracts will not use all of the criteria identified below)

(@) RoadUser Service and Comfortmeasures,

(b) Road Durability measures,

(c) Management Performance Measures

A fundamental feature of the PBC is tlaaty type of firm or business venture having

the necessary technical, managerial and financial capacity it fo# contract is

eligible andnot necessarilthe traditional works contractoin any case, th€ontractor

is responsible for designing and carrying out the works, services and actions he believes

are necessary in order to achieve and maintain thec8drgvels stated in the contract.

The Service Levels are defined from a roa
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such as average travel speeds, riding comfort, safety features, etc. If the Service Level is
not achieved in any given month, the payptir that month may be reduced or even
suspended.

11) Under the PerformancebasedContract(PBC), the Contractor has a strong financial
incentive to be both efficient and effective whenever he undertakes work. In order to
maximize profits, hes ableto redwe his activities to the smallest possible volume of
intelligently designed interventions, which nevertheless ensure thatefined
indicators of Service Level are achieved and maintained over time. This type of contract
makes it necessary for the Contacto have a good management capacity. Here,
Amanagement 0 means the capability to def il
the physical interventions which are needed in the short, mediumgdelon. This is
donein order to guarantee that theads remain above the agreed Service Levels. In
other words, within the contract limitations and those required to comply with local
legislation, technical and performance specifications and environmental and social
regulations, the Contractor is entitledindependently define: (i) what to do, (ii) where
to do it, (iii) how to do it, and (iv) when to do it. The role of the Road Administration
and of theEmployeis to enforce the contract by verifying compliance with the agreed
Service Levels and with alpplicable legislation and regulations.

12) Maintaining a road network includes botloutine and periodic tasks. Routine
maintenance consists of many different tasks frequently necessary to maintain the
function of the road (such as pothole repairs, cleanindrainage, sealing of cracks,
cutting of vegetationroad markinggtc.). Periodic maintenance consists of predictable
and more costly measures of a less frequent nature designed to avoid road degradation
(such as grading, drainage work, resurfacing,hakic concrete overlays, etc.).
Intelligent management, the timeliness of interventions and the adequachtad
solutions are critical.

When Rehabilitation Works and Improvement Works are not specifically required in
the tenderingdocuments, it is>pected that in order to comply with the contract, the
Contractor will most likely have to carry out different types of works, including some
small initial rehabilitation and improvements, routine maintenance activities and
periodic maintenance works. Thikefinition of the exact nature of the works, their
timing, their costing and their implementation is left to the judgment of the Contractor.
This means that his capacity must be above the usual capacity of a traditional civil
works contractor. In fact, aessential attribute is the capacity to manage roads, while
the actual physical execution may either be carried out by the Contractor himself, or by
different specialized firms participating in a Joint Venture with the main contractor, or
under subcontractdoint Ventures may include Engineering firms and medium, small
and even micrenterprises.

Tenderes will present their financial offeas appropriatéor:

A the Performance BaseMaintenance Servicesin the form of the amount of the
monthly lumpsum paymet demanded by thendereraccording to the conditions of
contract (this will be a monthly amount applicable throughout the duration of the
contract);

A the Rehabilitation Works (if so required in th@enderData Sheet), in the form of a
lump-sum amount, wite indicating the quantities of measurable outputs to be
executed in order that the road achieves the performance standards specified in the
tenderingdocuments. Payments will be made in accordance with the progress in the
execution of those measured autg)
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A the Improvement Works (if so required and for the improvements indicated in the
tendering documents) in the form of unit prices for outputs of each type of
improvement works; payments for improvements will be made in accordance with
guoted unit pricefor those outputs; and

A Unit prices forEmergency Works in the form of a traditional bill of quantities.
Payments will be made for each emergency on alogsase basis

13) Another important aspect in the Performance type of contract is for the contradtor a
Employerto enter into dong-termrelationship whereby the contractor takes over more
responsibility for managing the condition of the road and is rewardeddngarterm
contract than is traditional; sometimes several years.

14) In case of any conflidbetween the provisions outlined in this standard tender document
and The Public Procurement aAdsetDisposal Act,(PPADA) 205 and Regulations
2006, the latter shall prevail.
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INVITATION TO TENDER

TENDER NO. KeNHA/203020181 PERFORMANCE BASED CONTRACT FOR THE
MAINTENANCE OF OUTERING ROAD JUNCTION/KANGUNDO i KAMULU
(B63) ROAD

The Kenya National Highways Authority (KeNHA) is a State Corporation established under
the Kenya Roads Act, 2007, with the responsibility for the management, development,
rehabiliation and maintenance of national roads.

The Authority invites bids from eligible construction companies registered witNahienal
Construction Authority (NCA) in Category NCA 1 & 2 for the PERFORMANCE
BASED CONTRACT FOR THE MAINTENANCE OF OUTERING ROA D
JUNCTION/KANGUNDO i KAMULU (B63) ROAD to be funded through Fuel
Maintenance Levy Fund (RMLF).

SCOPE OF WORK

The scope of works shall be as described in the tender document.
QUALIFICATION FOR TENDERING

Mandatory Requirements

The followingmust be sulmitted together with the bid;
1. Certified Copyof Certificate of incorporation
2. Certified Copy of Valid Registration Certificate with the National Construction
Authority in the classes specified above

3. Certified Copy of Valid National Construction Authority Bcticing License in the
classes specified above

4. Copy of Valid _Tax Compliance Certificate (Will be verified on the KRA TCC

Checker)

Certified copy ofValid Single Business Permit

Certified _copy of recent CR 12 form (Issued within the last 12 months from the

Tender Opening Date).

7. Certified copy of Valid Certificate of Registration for access to government
procurement opportunities, from The National Treasury or County Governments (For
Disadvantaged groups; women, youth and Persons with Disabiligtegory $all
Works & Engineering. (Certificates may be verified from the issuing Agencies)

8. Certified copies of log books for Ownership of Machines and Equipment. Those
hiring MUST providecertified copies of Lease Agreement acettified copies of
Logbooks.VALID not more than three months from the Date of Tender Opening.

9. Bidders Bidding for Performance Based Road Maintenance Contracts fRBEY)
HaveAt least one of the Director of the bidding company trained in Performance
Based Road Maintenance as a Contra®8Q) by Kenya Institute of Highways and

oo
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Building Technology (KIHBT)(Certificates may be verified from the issuing
Agency)
10. Current Sworn Affidavit not more than 3 months from the tender opening date

11.Bidders shalkequentially serializeall pages of eactender submitted

NOTE:
1. All Certification of Documents shall be original and executed by a Commissioner

for Oaths or Notaries Public

2. Certificates/Licenses may be verified from or with the Issuing

Authorities/Agencies

Other Requirements

As specifiedm the respective tender documents covering the following:
Similar previous experience where applicable.

1.
2
3.
4. Litigation history (provide sworn affidavit) should have been sworn within 3 months

. Professional and Technical Personnel.

Current work load.

of thetender opening date)
Eligibility

a.

All bidders/Directors who have already been awarded maintenance works
contracts in the current Financial Year 2018/20% @uarter are&NOT eligible

to bid

To enhance equity, bidders shall bid for a maximurhlote (3) Tenders

under this Tender Notice. Bidders who participate in more than Three tenders
shall be disqualified.

Director (s) bidding under different companies for the same tender shall be
disqualified

Director (s) bidding under different companies should ndigygate in more
thanthree (3)tenders

Only those bidders registered in the Category as indicated in the tender
document shall bid for the respective tenders

Any form of Canvassing will lead to disqualification

Procurement shall be based on the posilifqrztion method and the above details will be
submitted with the priced bid.

There shall benandatory pre-tender site visitsas specified in the table above.

NOTE:
Every Bidder shall be represented by one person bearing an original letter from the
company authorizing them to represent the company in the préender site visit/Pre
Tender Conference.

One (1) person shall only represent one (1) company.

KeNHA2030/2018 Issued by Kenya National Highways Authority 9
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The letter shall be in the official company letter head giving name and ID/Passport No.
of the repreentative who shall be required to present their Original identification
during the pre-tender site visit/Pre Tender Conference. The letter shall be duly signed
and bear an original company stamp. Photocopies or any other media shall not be
accepted.

Interested eligible candidates may obtain further information and inspect tender documents
from theSupply Chain Management Office, Kenya National Highways Authority,

Ground Floor, Blue Shield Towers, for Catego
Chain Manageme n t Regi onal Of f i c e durirffgaarmalGvarkirgg or y 6 E
hours.

A complete set of tender documents may be obtained by interested tenderers from the Kenya
National Highways Authority websitesww.kenha.coke or https://tenders.go.kévee of

charge OR from the offices indicated in the table above during normal working hours upon
payment of a noi refundable fee oKshs. 1,000 (One thousand shillings onlyp form of
banker6s cheque only payable to Kenya Nation

Completed tender documents are to be enclosed in plain sealed envelope clearly marked with
tender name, reference number and submitted to:

For Category O6AO6 Tender s:
Addressed to the:
Deputy Director, Supply Chain Management
Kenya National Highways Authority,
Blue Shield Towers, I Floor, Hospital Road, Upper
Hill,
P. O. Box 4971200100,
NAIROBI, KENYA
Or
Deposited._in the Tender Box on the Mezzanine Floor,
Blue Shield Towers, Hospit&oad, Upper Hill

All Tenders Shall be received on or befoFaursday 4" October, 2018 at 11.00AM.

Please note that bulky tender Documents which do not fit in the tender box shall be
delivered to the Supply Chain Management office at Blue Shield TowelFirst Floor for
Category OAOG tenders

All interested bidders are required to continually check the Kenya National Highways
Authority website: www.kenha.co.kefor any tender addendums or clarifications that
may arisebefore the submission date.

KeNHA2030/2018 Issued by Kenya National Highways Authority 10


http://www.kenha.co.ke/
https://tenders.go.ke/
http://www.kenha.co.ke/

PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING
ROAD JUNCTIO N/KANGUNDO i KAMULU (B63) ROAD

Tenders will be opened immediately thereafter in the presence of Tenderers/Representatives

who wish to attend at tHéeNHA 3" Floor Boardroom and Respective regional Offices as
detailed above.

Deputy Director, Supply Chain Management
For: DIRECTOR GENERAL

KeNHA2030/2018 Issued by Kenya National Highways Authority 11
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TABLE 1: KEY ITEMS FOR PRE -QUALIFICATION

Check Items Reference Requirements

1 | Form of bid Form of Bid 9 The form is duly filled and stamped wi
all alterations countersigned

2 | Appendix to form of bid (if | Appendix to form of |  The form is dulfilled, signed dated

any) tender and stamped
3 | Tender Securing Declaratior] ITT 19 form of Bid 1 Duly filled and signed
Form securing declaration | § In the format provided with all
form. conditions
4 | Confidential Business Schedule 1 9 The form is duly filled and signed
Questiomaire 9 Provide all required information
5 | Eligibility (copy of ID) Schedule 1 1 The copy of the proof of citizenship (IC
card, passport) is attached
6 | Form of Written Power of ITT 5.1 9 The fam is duly filled
Attorney Schedule 2 1 Provide copies of National
Identification card or Passport.
7 | Tax Compliance Certificate | Tender Notice 1 Thecopyis attached
1 The certificate iyalid
8 | Class Registration with NCA| Tender Notice 9 Valid Copy of NCARegistration
Certificae 1 & 2
1 Certified Copy of Valid
National Constructior

Authority Practicing License
in the classes specified abov,

1 Certified by Commissioner of
Oaths

9 | Certificate of Incorporation | Tender Notice AttachCertified Copy

= (=

10 | AGPO certificate for Youth | Tenderotice Attach valid Certified Copy in Categor

of Small Works and Engineering

11 | Priced Bill of Quantities ITT 12,14 9 The form is duly filled and any
alterations shall be countersigned

12 |Certificate oITT7.2 1 Attendpre-bid meeting/visit with

Visit to Site Schedule 3 ID/Passport & introduction letter from
the company

Bidders to sign attendance register
Certificate must be signed by the
Empl oyerds repres

= =4

13 | Conflict of Interest ITT 4.3 9 The form is duly filled
I To state explicitly
14 | Pending Litigation Tender Document 1 AttachCurrent Sworn affidavit dated

within the last 3 months from the date
tender opening

15 | History of NonPerformance | Tender Document 1 The form is duly filled

KeNHA2030/2018 Issued by Kenya National Highways Authority 12



PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING

ROAD JUNCTIO N/KANGUNDO i KAMULU (B63) ROAD

16 | CR 12 Form Tender Notice 9 Certified copy of Form CR2 Issued
within the last 12nonths from the date
of tender openindCertified by
Commissioner of Oaths)

17. | Single business permit Tender Notice Attach valid certified copy

- Duly filled and signed
- Certified copies of log books for
Ownership of Machines and Equipment.
Schedule of Major Items of Those hiringlUST providecertified
18. Tender Document ) "
Plant copies of Lease Agreement arettified
copies of Logbooks/ALID not more than
three months from the Date of Tender
Opening.
Tender Document
19. | Schedule of Key Psonnel - Duly filled and signed
Roadworks Completed Tender Document i i
20. i i - Duly filled and signed
Satisfactorily
Tender Document
21. | Schedule of Ongoing Projec - Duly filled and signed
Schedule of other Tencer Document . .
22 i - Duly filled and signed
Supplementary Information
23 | Serialization Tender Notice -All pagesof the tender document shall
be sequentially serialized
- Tender document completed in whole
Completeness of tender , . o
24 Tender Document without alteration or omission
documents i i
- All documents duly filled and signed
Performance Based Road | Tender Notice -Certified Copy of PBC Certificate to bg
Maintenance Contract provided
25 | (PBC) Training Certificate

of at least one of the
Director of the Company.

**Certification shall be daone by a Commissioner for Oathe Notaries Public

KeNHA2030/2018
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TABLE 2: POST- QUALIFICATION SCORE

ITEM | DESCRIPTION POINT SCORE
SCALE
1 KEY PERSONNEL Max 30
Road Manager (Max 14 | Qualification | Bsc. Civil Eng. 14
marks) HND in Civil Eng. 10
Dip in Civil Eng. 8
Experience | > 8 years and above| N/A
3-7 years N/A
0-2 years N/A
Surveyor (Max8 marks) Qualification | Diploma in Survey | 8
Certificate in Survey| 3
Experience | >6 Years N/A
31 5 Years N/A
0-3Years N/A
Foreman (Max8 marks) Qualification | Diploma in  Civil | 8
Engineering
Certificate in Civil| 3
Engineering
Experience | >6 Years N/A
31 5 Years N/A
0-3Years N/A
2 FINANCIAL CAPABILITY Max 0
Financial statements The financial accounts, balance N/A
sheets, profit and Igsstatements are
certified by reputable audit firm.
Contact information of the firm to be|
provided (Last Two Years)
The Bank statements are from a N/A
reputable Bank. Contact information
to be availed (Last Six Months)
Financial  Information /| Provide turrover figures for the last | N/A
Current work two (2) years showing current work
commitment.
Provide undertaking from the bank | N/A
providing current line of credit
specific to the tender
3 SITE BASE FACILITIES Max 12
Proposal on office & stoclard facilitiesi identify location and 10
condition of the planned site office and stockyard. Attachment of
and photo preferably
4 PLANT AND EQUIPMENT Max 18
Relevant Equipment | Owned (Max18 marks) 07 18
Leased (Max @ marks) 07 10
5 WORK ME THODOLOGY Max 30
Signed work programme chart and cash f| 0-10
estimate
Proposals on work scheduling including t 0-10
response time
Detailed method statement on how to cg 0-10
out the intended works
KeNHA2030/2018 Issued by Kenya National Highways Authority 14
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ITEM | DESCRIPTION POINT SCORE
SCALE
|
6 WORK SAFETY MANAGEMENT MAX 10
Poposals on traffic control, 10
7 EXPERIENCE Max 0

General Experience (Completion Certificates of 5 No of proj| N/A
completed in the last 5 years)
Two (2 No) of projects submitted above, should have a mini N/A
Contract value of Ksh<200,000,000
Specific (local) experience in related works i.e. PBC works N/A

TOTAL MAX 100

Minimum Qualifying Mark = 75%

The Authority will verify information submitted. Any form of forgery or misinformation
from the biddershall lead to cancellation of the bid/award, institution of legal proceedings
and blackiisting for all future KeNHA contracts.

"""

Signature of Tendereréééééééééé. Date ééééeéé
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Summary
A brief description of these documents is given below.

Invitati on for Bids Form (alternative form to be used when Prequalification has taken place
beforetendering

Specific Procurement Notice/Invitation for Bids Form (alternative form to be used when
Prequalification has not taken place befoeadering

PART 17 TENDERING PROCEDURES

Section I Instructions to Tenderers (ITT)
This Section provides relevant information to hdlenderes prepare their
bids. Information is also provided on the submission, opening, and evaluation
of bids and on the award of Contra@gction | contains provisions that are
to be used without modification.

Section Il:  Tender Data Sheet TDS)
This Section consists of provisions that are specific to each procurement and
that supplement the information or requirements included in Section |
Instructions tolenderes (Appendix to form of bid)

Section lll:  Evaluation and Qualification Criteria (alternative Section 1l to be used
when Prequalification has taken place beftardering
This Section contains the criteria to determine the stwealuatedenderand
to ascertain the continued qualification of tAendererto perform the
contract.

Section IV:  Schedules of Supplementary Information
This Section contains the forms which are to be completed bydhderer
and submitted as part bifs Bid.

Section V:  Technical Evaluation Criteria
This Section contains the Tenderer6s
corporate capability and previous contract records. Thisoseatso contains
the technical ®res on documents and proposalbmitted by the Tenderer as
part of his Bid.

PART 27 CONDITIONS OF CONTRACT AND CONTRACT FORMS

Section M: General Conditionsof Contract (GCC)
This Section contains the general clauses to be applied in the contract.

Section VII: Particular Conditio ns of Contract (PCC)
This Section consists d?art A, Contract Data, which contains data, and
Part B, Specific Provisions which contains clauses specific to each contract.
The contents of this Section modify or supplement the General Condifions
Contrad and shall be prepared by tBenployer
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Section VIII: Standard Forms
This Section contains forms which, once completed, will form part of the
Contract. The forms folPerformance Security and Advance Payment
Security, when required, shall only be compigtey the successfdlenderer
after contract award.

PART 31 SPECIFICATION
This Section contains the Specification, the Drawings, and supplementary
information that describe the Services and Works to be procured.

Section IX: Performance Specifications(for Performancebased Road Contract)

Section X:  Standard Specification

Section XI:  Special Specification

Book of Drawings
This Section contains the Drawings, and supplementary information that
describe the Services and Works to be procured

Bills of Quantities

This Section contains the description of quantity of items of work and the
Services carried out by the contractor.
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FORM OF BID

NOTE: The Appendix forms part of the Bid. Bidders are required to fill all the blank spaces
in this form of Bid aml Appendix)

(b)

NAME OF CONTRACT:

PERFORMANCE BASED CONTRACT FOR THE MAINTENANCE OF OUTERIN(

JUNCTION/KANGUND® KAMULU (B63) ROAD

©

TO:

Sir,

Director General,
Kenya National Highways Authority,
P. O. Box 4971200100,

NAIROBI, KENYA

Having examinedthe Conditions of Contract, Specifications, Bill of Quantities, and
Drawings for the execution of the aboweamed works we, the undersigned, offer to
construct and install such works and remedy any defects therein in conformity with the
said Bill of Quanties, Conditions of Contract, Specifications and Drawings for the sum
of; -

(Insert Amount in words)

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

rrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrr

/////////////////////////////////

eeeeeececeeeceeeeeeeeeeeeeeeeeeeeceeceecece

We undertake, if our bid is accepted, to commence the works within Fourteen (14) days
of receipt of the Engineerds order to
whole of the works comprised in the contract within the time stated in the
Appendix to Bid.

If our bid is accepted we will, when required, obtain the guarantee of a Bank or other
sureties (to be approved by you) to be jointly and severally bound with us in a sum
not exceeding 5% of thebovenamedsum for the due performance of theontract
under the terms of a Bond to be approved by you.

We agree to abide by this bid for the period of 120 days from the date fixed for
receiving the same and it shall remain binding upon us and may be accepted at any
time before the expiration of thateriod.
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We understand that you are not bound to accept the lowest or any bid you may receive.

On the basis of our previous experience we are fully experienced and competent in the
type of work included in this tender and we have adequate financial resesito
carry out the works described within the period for completion. We are in a
position to fulfil the contract for which we have tendered.

1
Dated this eéééeeeéée. . Day of ééeeeéécee 2

"""

Signhatureéeéeééeéééééeéeéein the capacityééof. ééeéeeeé

Duly authorized to sign bids on behalf of (

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

ceeeeeeeeeceeeceeeeceeeeceeeee. . eeeceeeeeeeeecece

rrrrrrrrrrrrrrrrrrrrrr

(Address of Tenderer)ééééééeecece. eeééééececece

,,,,,,,,,,,,,,,,,,,,,,,,,

(¢
D~
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
(¢
D

(Name of Witness)

t I I I I I IIY

(Signature of Wi nessé @& eee ¢ &é .

///////////////////////

(Address of Witness)ééééeééeeééeéeéeeééeeeéeeecéeé

s 7 7 rz 7 7z 7z r £ z £ z 7z £ r £ z £ 7z

(OccupationofWi t neé&6géeé€&éé. éééeééecéeééeééeceé.
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APPENDIX TO FORM OF TENDER
(This Appendix forms part of the Tender)

CONDITIONS OF CONTRACT CLAUSE AMOUNT

Tender Securin@eclaration Form Duly filled and Signed in the right format
as provided

Amount of Performance Security 53.3 1% per cent of Contract Price in the

(Unconditional Bank Guarantee) form of Unconditional Bank Guarantg

Programme to be submitted 17 Not later han fourteenX4) days after
issuance of Order to Commence.

Cash flow estimate to be submitted 17 Not later than fourteeriLf)) days after
issuance of Order to Commence

Minimum amount of Third Party Insurance | 35.1 Contract Price

Period for commencemerit,r om En g| 10.1 14 days

order to commence

Time for completion 43.1 Thirty - Six (36) Months

Time for completion for Instructed works 24 Months

Time for Performance Based Maintenance 24 Months (Staggered)

Defects Liability period for Instructedorks | 49.1 N/A

Period of Contract Validity 60 From contract signing up to the date of
settlement of the agreed final statement
issued pursuant to clause 60.6.

Advance Payment 45.1 No Advance Payment

Amount of liquidated damages 39.4 0.05% of ContracPrice per day

Limit of liquidated damages 41.2 5% of Contract Sum

Percentage of Retention 51.1 N/A

Limit of Retention Money 51.1 N/A

Damages for not attending to excavated | 43.1 Kshs. 50, 000 petayper pothole

potholes within 48 hours of excavation

'V"“'.”.‘“m amount of Interim Payment Kshs.30,000,000 for Instructed Works

Certificate

Minimum amount oPBC Monthly Payment | 49 Minimum monthly PBC Amount

Time within which payment to be made aftg 49-2 90 (rinety) days

Interim Payment Certificate signed by

Engineer

Time within which payment to be made aftg 49-2 90 (ninety) days

Final Payment Certificate signed by Engine

6.1.2 The Chartered Institute of Arbitrators

Appointer of Adjudicator

Kenya.

KeNHA2030/2018
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Notice to Employer and Engineer 5.1 The Employers atfess is:

The Director General,

Kenya National Highways Authority,
P.O. Box 49712 00100

NAIROBI

The Engineeroés add
Director - RoadAsset and Corridor
Management,

Kenya National Highways Authority,
P.O. Box 49712 00100

NAIROBI

TheContract or 6 s addr es

,,,,,,,,,,,

Nameé. eeeeeeeeecece

P.O. Boxéééééééééé

,,,,,,,,,,,,,,

,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,
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ROAD JUNCTIO N/KANGUNDO i KAMULU (B63) ROAD

FORM OF TENDER SECURING DECLARATION

(To be filled only by Disadvantaged groups; Youth)
(The Bidder shall complete this Form in accordance with the instructions indicated)

To: éééééeéeéeéeéeéeéeceéececceecéeéeéeéeéece
eeeeéeéééeée.. (Employer).
We, the undersignededlare that:

1. We understand that according to your conditions, bids must be supported by a Bid
Securing Declaration.

2. We accept that we will be suspended from being eligible for bidding in any contract
with the Employer for the period of time @4 Months starting from the date of
tender opening if we are in breach of our obligation(s) under the bid conditions,
becauseve; -

a. Have withdrawn our Bid during the period of bid validity specified in the
Bidding datasheetor
b. Having been notified of the acceptanaf our Bid by the Employer during the
period of bid validity;
i. Fail or refuse to execute the contract, if required, or
ii. Falil or refuse to furnish the performance security, in accordance with
the ITT.

3. We understand that this Bid Securing Declaration shglire if we are not the
successful Bidder, upon the earlier of

I. Our receipt of a copy of your notification of the name of the successful
Bidder; or
ii. Twenty-eight days after the expiration of the Tender.

4. We understand that if we are a joint Venture, the 8during Declaration must be in
the name of the Joint Venture that submits the bid and if the joint venture has not been
legally constituted at the time of bidding, the Bdcuring Declaration shall be in the
names of all future partners as named in ¢ttet of intent.

Signed: éééeééééééééééeeéeée. .in t he

rrrrrrrrrrrrrrrrr

Name: eééeecéééeececeeéeéééee(complete name of pers
Duly authorized to sign the bid for and on behalf

////////////////////////

of . éééééeeeceecéeéé.. . eeeccééeeeeeée.. (Complete na

"""""""""""""""""

Datedon eéeéééééééeéeeday oféééececeeeeéeééééeccee
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PART 17 Tendering Procedures
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1 Scope of Bid

11

1.2

A. General

In connection with the Invitation for Bids indicated in t
TenderData SheetTDS), theEmployer as indicated in th
TDS, issues theseTendering Documents for the
procurement of Works and Services as listed below fol
award of a PerformanceBased Road Maintenance
Contract (PRMC). The Works and Services under t
OPRC will cover the Roadadicated in the TDS and will
consist of:

(@Mai ntenance Services ol
interventions on the Roads which are to be carried
by theContractor in order to achieve and keep the R
performance standards defined by the Service L
included in the Specifications in Sectidfi of these
TenderingDocuments, and all activities related to f
management and evaluation of the road network u
contract.

(b) Rehabilitation Workswhen requested in theTDS for
the sections of the Road(®)dicated in the TDS,
consisting of secific types of civil works described i
the Performancé&pecifications.

(c) Improvement Workswhen requested in theTDS,
consisting of a set of specific interventions indicate«
the Specifications to add new characteristics to
Roads in responge existing or new traffic and safe
or other considerations.

(d) Works consisting ofEmergency activities when
requested TDS, needed to reinstate the Roads :
reconstruct their structure or their right of way wh
has been damaged as a resultnatural phenomen
with imponderable consequences, such as st
storms, flooding, and earthquakes.

Throughout thes&enderingDocuments:

(a) the term Ain writing
form and delivered against receipt;

(b) except where th context requires otherwise, wor
indicating the singular also include the plural and wc
indicating the plural also include the singular; and

(c) Adayo means calendar

(d) ARService predetermirsed targs
conditions of the roads underntoact or what the road
are supposed to | ook I ik

(e) Per for mance Bcamdratdbas€doo
guantities of works measured by unit prices for wc
inputs

(f) oCaOfrfi a g are Rootinekngiatenance consi
of many different tasks freguatly necessary to mainta
the function of the road (such;adeaning ofculverts

KeNHA2030/2018
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1.3

2 Source of Funds 2.1

3 Definitions
Corrupt 3.1
Practices

The Employer 32

The Engineer 3.3

4. Eligible 4.1
Tenderers

ditch cleaningcutting of vegetation, etc.)

(9) A O parriagewayworksd ~ meRemodic maintenanc
consists of predictable anmbstlier measures of a les
frequent naturelesigned to avoid road degradation (si
as pothole repairsgrading, regravelling, light grading,
spot gravellingresurfacing, asphaltic concrete overla
etc.).

The project name will be as specified in TH2S

The Goverment of Kenya has set aside funds for the
of the Employernamed in thel'ender Data Sheetduring

the Financial Year indicated in tieender Data Sheetlt

is intended that part of the proceeds of the funds wil
applied to cover eligible payments undle contract for
the works as described in tliender Data Sheet.

Highest standard of ethics will be observed during the
procurement and execution of these contrastpursuance
of this policy, theEmployer
(a) defines corrupt practices, for the purposes of
provision, the terms set forth belowfaiows:
(i) Apoac uihe efering, gving, receiving
or soliciting, directly or indirectly, of anything of valt
to influence improperly the actisrof another party;

(i) A for aolludivelpe mtct i ce O |
omission, including a misrepresentation, that knowir
or recklessly misleads, or attempts to mislead, a par
obtain a financial or other benefit or to avoid
obligation;
The Employeris the Authority representely the Director
Generd

The Engineeris the appointed by th&mployer to be
responsible for the overall administration of the Cont
and the supervision of the works and servide be
performed by the Contractor. In other words, fulils a
role similar to that of the Engineer in traditional contra
He may delegate the actual elayday superintendence ¢
the contract to one of his staff, to be named in writing
the Contrator. The Engineer or his delegatec
representative may be a supervision consultant

A Tenderermay be a natural person, private ent
governmenbwned entity subject toITT 4.60 or any
combination of such entities supportedaietter of intent
to enter into an agreement or under an existing agree
in the form of a joint venture or association (JVA). In -
case of a joint venture or association:
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4.2

4.3

4.4

4.5

(a) unless otherwise specified in thBS, all partners shal
be jointly and sverally liable, and

(b) the JVA shall nominate a Representative who ¢
have the authority to conduct all business for anc
behalf of any and all the partners of the JVA during
tenderingprocess and, in the event the JVA is awar
the Contract, dring contract execution.

A Tenderershall be deemed to have the nationality c

country if the Tendereris a citizen or is constitutec

incorporated, or registered and operates in conformity
the provisions of the laws of that country. Thistezion
shall also apply to the determination of the nationality
proposed subcontractors or suppliers for any part of

Contract including related Services.

A Tenderershall not have a conflict of interest. A

Tenderes found to have a confticof interest shall be

disqualified. A Tenderermay be considered to have

conflict of interest with one or more parties in tl
tenderingprocessif:

a) they have controlling partners in common; or

b) they receive or have received any direct or indil
subsdy from any of them; or

c) they have the same legal representative for purpos
this bid; or

d) they have a relationship with each other, directly
through common third parties, that puts them i
position to have access to information about
influence @ the tender of another Tenderer or
influence the decisions of the Purchaser regarding
tenderingprocess; or

e) aTenderermarticipates in more than omenderin this
tenderingprocess. Participation byTenderenin more
than onelenderwill result inthe disqualification of all
Bids in which the party is involved. However, tt
does not limit the inclusion of the same subcontra
in more than one bid; or

f) a Tenderer participated as a consultant in t
preparation of the design or technical speciftoes of
the works that are the subject of the bid,;

g) aTenderemwas affiliated with a firm or entity that he
been hired (or is proposed to be hired) by
Employeras Engineer for the contract.

Tenderes shall provide such evidence of their contoht

eligibility satisfactory to theEmployer as theEmployer

shall reasonably request

Governmenbwned entities in theEmployeb s co

shall be eligible only if they can establish that they

legally and financially autonomous and operate ur

KeNHA2030/2018
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4.6

4.7

5  Qualification of °-1

commercial law. Also, they shall not be depend
agencies of thEmployer

Tenderes shall provide such evidence of their contint
eligibility satisfactory to theEmployer as theEmployer
shall reasonably request.

This tenderingis openonly to prequalified Tenderes,
unless stated otherwise in thBS.

Criteria set out in theenderdocumentslTenderers shall a
part of their bid:

(@ Submit a written power of attorney authorizing 1
signatory of the teder to commit the tenderer; ant
(b) Update any information submitted with their bi
and in any case the information indicated in
schedules changes. The tenderer shall contint
meet the minimum threshold
As a minimum¢tenderes shall update thi®llowing:
a) Demonstrateavailability of working capital andther
financial resources
b) financial predictions for the current year and the 1
subsequent years, including the effect of knc
commitments
c) Work commitments
d) Current litigation information; and
e) availability of critical equipmeninformation:

Tenderes shall also submit proposals of work meth
and schedule in sufficient detail to demonstrate
adequacy of theendered s pr oposal s t
specifications and the completiome referred to iTDS

B. Contents ofTendering Document

The TenderingDocuments consist of Parts 1, 2, and
which include all the Sections indicated below, and shi
be read in conjunction with any Addenda ®duin
accordance withTT 8.

PART 1 Tendering Procedures
A Section |TenderesdTiTY uct i ons¢
A S e c Tandematd SheetTDS)

A Section I11. Evaluatior

the Tenderer
52
53
3] Sections of 6.1
Tendering
Document
KeNHA2030/2018
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6.2

6.3

7 Clarification of 7.1
Tendering
Document, Site
Visit, Pre-

Tender Meeting

7.2

7.3

A S e c tSchedule of Supplementaryformation
A S e c.dchminal Baluation Criteria

PART 2 Conditions of Contract and Standard Forms
A S e ¥ItQemeral Conditionef Contract{(GCC)

A S e c L Padicular®@dnditions ofContract(PCC)
A S e Yk S$tamaard Contragiorms

PART 3 Specifications

A Som &tPerformancépecifications

A S e X.StandardSpecifications

The Employeris not responsible for the completeness
the TenderingDocuments and their addenda, if they w
not obtained directly from the source stated by
Employerin the Invitation for Bids.

The Tendereris expected to examine all instructior
forms, terms, and specifications in th&endering
Document. Failure to furnish all information
documentation required by tAenderingDocuments may
result in the rejeadn of the bd

A prospectiveTendererrequiring any clarification of the
TenderingDocument shall contact tiemployerin writing

at theEmployeb s a dndiicates ia the TDS or raise
his enquiries during the ptendermeeting if provided fot
in accordance withiTT 7.4. TheEmployer will respond in
writing to any request for clarification, provided that st
request is received no later th@aven(7) days prior to the
deadline for submission of bids. Thd&mployer shall
forward copies of its response to @knderes who have
acquired therenderingDocument in accordance witliT

6.2, including a description of the inquiry but witho
identifying its source. Should th&mployer eem it

necessary to amend tAienderingDocument as a result (
a request for clarification, it shall do so following t
procedure unddiT 8 andITT 22.2

The Tendereris required to visit and examine the Site
the Roads and its surroundings arain for itself and or
its own responsibility all information that may |
necessary for preparing thiender and entering into
contract for construction of the Works. The costs
visiting the Site shall be at tieendered s o wn e X
The Tendererand any of its personnel or agents will

granted permission by tlemployerto visit the Roads an
surrounding lands for the purpose of such visit, but «
upon the express condition that thenderer its personnel
and agents will release amttlemnify theEmployerand its
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7.4

7.5

7.6

7.7

8 Amendment of 8.1

Tendering
Document

9 Cost of
Tendering

8.2

8.3

9.1

10 Language of Bid 10.1

personnel and agents from and against all liability
respect thereof, and will be responsible for death
personal injury, loss of or damage to property, and
other loss, damage, costs, and expenses incurred as &
of the inspection

The Tendereds designated repr
attend a préendermeeting,if provided for in the TDS.
The purpose of the meeting will be to clarify issues an
answer questions on any matter that may be raised a
stage.

The Tenderelis requested, as far as possible, to submit
guestions in writing, to reach tlemployernot later than
one week before the meeting.

Minutes of the préendermeeting, including the text of th
guestions raised, withoutlentifying the source, and tr
responses given, together with any responses prepare(
the meeting, will be transmitted promptly to @aknderes
who have acquired theTendering Documents in
accordance withITT 6.2. Any modification to the
TenderingDocuments that may become necessary
result of the preender meeting shall be made by ti
Employerexclusively through the issue of an Addend
pursuant tdTT 8 and not through the minutes of the-p
tendemeeting.

Non-attendance at the ptendermeeting will be a caus
for disqualification of a'enderewunless stated as such

At any time prior to the deadline for submission of bi
the Employer may amend thelenderingDocuments by
issuing addenda.

Any addendum issued shall be part of thendering
Documents and shall be communicated in writing to
who have obtained th&endering Document from the
Employerin accordance withTT 6.2.

To give prospectivdenderes reasonable time in wth to
take an addendum into account in preparing their bids
Employermay, at its discretion, extend the deadline for
submission of bids, pursuanthbr 22.2

C. Preparation of Bids

The Tenderershall bear all costs saociated with the
preparation and submission of its Bid, and Hraployer
shall not be responsible or liable for those costs, regar
of the conduct or outcome of thkenderingprocess.

The Bid, as well as all correspondenaed adocuments
relating to thetenderexchanged by th@&endererand the
Employer shall be written in the languagpecified in the
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11 Documents

111

Comprising the

Bid

12 Form of Bid,

11.2

12.1

and Schedules

13 Alternative Bids 13.1

13.2

13.3

TDS. Supporting documents and printed literature that
part of theTendermay be in another language provid
they are acampanied by an accurate translation of

relevant passages in the languagecified in theTDS, in

which case, for purposes of interpretation of the Bid, ¢
translation shall govern.

The Tendershall comprise th&llowing:

(a) Formof Bid

(b) completed schedules as required, including priced E
of Quantities, in accordance wikRT 12 and 14;

(c) TenderSecurity, in accordance with' T 19;

(d) alternative bids, if permissible, in accordance With
13;

(e) written confirmation authorizing the signatory of the
Tenderto commit theTendereyin accordance withl' T
20.2;

(f) documentary evidence in accordance With 17
establishingthdendered s qual i fi cati «
contract if itsTenderis accepted,;

(g) Technical Proposal in accordance Wikii 16; and

(h) any other document required in thBS.

In addition to the requirements und&fT 11.1, bids
submitted by a JVA shall include a copy of the J
Venture Agreement entered into by all partne
Alternatively, a Letter of Intent to execute a Joint Vent
Agreement in the event of a succesdihdershall be
signed by all partners and submitted with the bid, toge
with a copy of the proposed agreement.

The Form of Tenderand Schedules, including the Bills
Quantities shall be prepared using the relevant fer
furnished in Section IStandard FormsThe forms must b
completed without any alterations to the text, and
substitutes shall be acceptedll Alank spaces shall b
filled in with the information requested.

Unless otherwise indicated in therDS, alternative bids
shall not be considered.

When alternative times for reaching the required Ser
Levels or for te completion of Rehabilitation ¢
Improvement Works are explicitly invited, a statemen
that effeciwill be included in the TDS, as will the methoc
of evaluating different times for completion.

Except as provided unddT 13.4 below, Tenderes
wishing to offer technical alternatives to the requireme
of thetenderingdocument must first price tHemployeb ¢
design as described in thienderingdocument and sha
further provide all information necessary for a comp
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13.4

14 Tender Prices 14.1
and Discounts

14.11

1412

1413

1414

1415

1416

evaluation of the alterti@e by the Employet including
drawings, design calculations, technical specificatic
breakdown of prices, and proposed construc
methodology and other relevant details. Only the techt
alternatives, if any, of the lowest evaluatd@&nderer
confoming to the basic technical requirements shall
considered by thEmployer

When specified in theTDS, Tenderes are permitted tc
submit alternative technical solutions for specified part
the Rehabilitation and/or Improvement Works, and s
partswill be identified in the TDS, as will the method fo
their evaluating, and d
Requirements.

The prices and discounts quoted by Fendererin the
Form of Tender and in the Bills of Qantities shall
conform to the requirements specified below.

The Tenderershall fill in rates and prices for all items

the Works and Services described in the Bills

Quantities. ltems against which no rate or price is ent
by theTenderemwill not be paid for by th&mployerwhen
executed and shall be deemed covered by the rate
other items and prices in the Bills of Quantiti€he rates
entered shall be exclusive of VAT.

The price to be quoted in therm of Bid, in accordace
with ITT 12.1, shall be the total price of the Bid, exclud
any discounts offered.

The price to be quoted in therm of Bid, in accordance
with ITT 12.1, shall be the total price of the Bid, exclud
any discounts offered.

The Tenderershall quote any unconditional discounts &
the methodology for their application in tk®rm of Bid,

in accordance withiT'T 12.1.

Unless otherwise provided in theTDS and the Contract
the rates and prices quoted by rendererare subgct to
adjustment during the performance of the Contrac
accordance with the provisions of the Conditions
Contract. In such a case, tAenderershall furnish the
indices and weightings for the price adjustment formula
the Schedule of Adjustmermata and théEmployer may
require theTendererto justify its proposed indices ar
weightings.

If so indicated inITT 1.1, bids are being invited fc
individual lots (contracts) or for any combination of I
(packages)Tenderes wishing to ofér any price reductiol
for the award of more than one Contract shall specif
theirtenderthe price reductions applicable to each packi
or alternatively, to individual Contracts within the packa
Price reductions or discounts shall be submitted
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15 Currencies of
Tender and
Payment

16 Documents

141.7

15.1

15.2

16.1

Comprising the

Technical
Proposal

17 Documents
Establishing t

17.1
he

Qualificati ons of

the Tenderer

18 Period o

17.2

18.1

Validity of Bids

18.2

accordance withTT 14.1.4, provided the bids for all lot
(contracts) are submitted and opened at the same time
All duties, taxes, and other levies payable by the Contre
under the Contract, or for any other cause, as of the dz
days prio to the deadline for submission of bids, shall
included in the rates and prices and the tdtaiderPrice
submitted by th&enderer

The currency ¢ies) of thetendershall beas specified in
the TDS.

Tenderes may be required by themployerto justify, to
the Employeb s satisfaction, 1
currency requirements, and to substantiate that the am
included in the unit rates and prices and shown in
Summary of Payment Currency ®clule, in which case
detailed breakdown of the foreign currency requirem:
shall be provided byenderes.

TheTendereshall furnish a Technical Proposal including
statement of work methods, eguaient, personnel, schedu
and any other information as stipulated in Section IV
sufficient detail to demonstrate the adequacy of
Tenderes 6 pr oposal to meet t
Specifications.

To establish its qualifications to perform the Contrac
accordance with Section lll, Evaluation and Qualificat
Criteria, the Tenderer shall provide the informatiol
requested in the corresponding information sheets incl
in Section IV,Standard-orms.

Domestic Tenderes, individually or in joint ventures
applying for eligibility for domestic preference shall sup,
all information required to satisfy the criteria for eligibili
as described ifiT T 33.

Bids shall remain valid for the periapecified in theTDS
after thetendersubmission deadline date prescribed by
Employer A tendervalid for a shorter period shall
rejected by th&mployerasnonresponsive

In exceptional circumstances, prior to the expiration of
tendervalidity period, theEmployermay requestenderes
to extend the period of validity of their bids. The reqt
and the responses shall be made in writing. terder
security is requested iaccordance witHTT 19, it shall
also beextended for twentgight (28) days beyond tr
deadline of the extended validity period. T&nderermay
refuse the request without forfeiting tsndersecurity. A
Tenderergranting the request shall not be regqdiror
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19 Tender Security 19.1

20 Format and

19.2

19.3

19.4

195

19.6

20.1

Signing of Bid

20.2

permitted to modify its bid

Unless otherwise specified in th@DS, theTenderershall
furnish as part of its bid, d&ender Security in form of
Tender Security Declaration Form.

The tender security shall be submittedh the form of
TenderSecurity DeclarationForm included in Section IV
StandardForms. The Tender Security shall be valid fol
twenty-eight (28) days beyond the original validity peri
of the bid, or beyond any period of extension if reque:
underITT 18.2

Any tender not accompanied by an enforceable :
complianttendersecurity, if one is required in accordan
with ITT 19.1, shall be rejected by th&mployeras non
responsive

The tender security of unsuccessfulenderes shall be
returned as promptly as possible upon the succe:
Tendereds f urni shing of the
toITT 41.

The tender security of the successfulenderershall be
returned as promptly as possible once the succe
Tenderethas signedhe Contract and furnished the requit
performance security

Thetendersecurity may be forfeited:

(a) if aTenderemwithdraws itstenderduring the period of
tendervalidity specified by th@endereron theForm of
TenderForm, except as providanITT 18.2 or

(b) if the successfulendererfails to:

(i) sign the Contract in accordance WiTIT 40; or

(if) furnish a performance security in accordance With
41.

The Tenderershall prepare one original of tlicuments
comprising thetenderas described idTT 11 and clearly
mar k it AORI GI NAL. o0 Alte
accordance withITT 13, shall be clearly marke
AALTERNATI VE. 0 Temderarshallisubinit
copies of the bid, in the numbspecified in theTDS and
clearly mar k t hem nCOPY
discrepancy between the original and the copies,
original shall prevail.

The original and all copies of thtendershall be typed
printed or written in indelible ink andhall be signed by
person duly authorized to sign on behalf of Trenderer
This authorization shall consist of a written confirmataer
specified in theTDS and shall be attached to the bid. T
name and position held by each person signing
authorzation must be typed or printed below the signat
All pages of thetenderwhere entries or amendments he
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21 Sealing and

20.3

21.1

Marking of Bids

22 Deadline for

21.2

21.3

22.1

Submission of

222

23.1

been made shall be signed mitialled by the persor
signing the bid.

Any inter-lineation, erasures, or overwriting shall be ve
only if they are signed oanitialled by the person signin
the bid.

D. Submission and Opening of Bids

TheTenderershall enclose the original and all copies of
bid, including alternative bids, if permitted in actance
with ITT 13, in separate sealed envelopes, duly marking
envel opes as i ORI GI NAL,
ACOPY. 0 These envelopes
copies shall then be enclosed in one single envelope.

i) The outer envelope shall

a) be addressed to tlimployerin accordance withT' T
22.1;

b) bear the specific identification of thisnderingprocess
indicated in theTDS 1.1; and

c) bear a warning not to open before the time and date
tenderopening.

i) The inner envelopes shal

1) bear the name and address of Tlemdererin addition
to (i) above.

If all envelopes are not sealed and marked as requirec

Employer will assume no responsibility for th

misplacement or premature opening of the bid.

Bids must be received by thlEmployerat the address an
no later than the date and tinmedicated in the TDS.
When so specified in theTDS, tenderes shall have the
option of submitting their bids electronically.enderes
submitting bié electronically shall follow the electron
tendersubmission proceduraspecified in theTDS.

The Employermay, at its discretion, extend the deadl
for the submission of bids by amending thendering
Document in accordance witliT 8, in which case all
rights and obligations of th&mployer and Tenderes
previously subject to the deadline shall thereafter be su
to the deadline as extended.

The Employer shall not consider anyenderthat arrives
after the deadline forubmission of bids, in accordan:
with ITT 22. Anytenderreceived by th&mployerafter the
deadline for submission of bids shall be declared |
rejected, and returned unopened toTteaderer

Bids
23 Late Bids
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24  Withdrawal,
Substitution,
and
Modification of
Bids

241

24.2

24.3

25 TenderOpening 25.1

25.2

A Tenderemay withdraw, substitute, or modify itender
after it has been submitted by sending a written notice,
signed by an authorized representative, and shall inclt
copy of the authorization in accordance witr 20.2,
(except that withciwal notices do not require copies). T
corresponding substitution or modification of ttender
must accompany the respective written notice. All not
must be

(a) prepared and submitted in accordance With20 and
ITT 21 (except that withdrawals noés do not require
copies), and in addition, the respective envelopes shall
clearly marked AWI THDRAWA
AMODI FI CATI ON; 06 and

(b) Received by the Employer prior to the deadline
prescribed for submission of bids, in accordance With
22.

Bids requested to be withdrawn in accordance With

24.1 shall be returned unopened to Teaderes.

No tendermay be withdrawn, substituted, or modified
the interval between the deadline for submission of

and the expiration ahe period otendervalidity specified
by the Tendereron the Form of Tenderor any extensior
thereof.

The Employershall open the bids in public, in the presel
of Tenderes™ designated representatives and anyone
choose tattend, and at the address, date and speeified
in the TDS. Any specific electronictender opening
procedures required if electronienderingis permitted in
accordance withTT 22.1, shall beas specified in the
TDS.

First, envelW pTetsDRMWA kK @ d
opened and read out and the envelope with
correspondingendershall not be opened, but returned
the Tenderer No tender withdrawal shall be permitte
unless the corresponding withdrawal notice contains a»
authorization torequest the withdrawal and is read out
tender opening. Next, envelopes mark
ASUBSTI TUTI ONO shall be
exchanged with the corresponditegnderbeing substituted
and the substitutegéndershall not be opened, but return
to the Tenderer No tendersubstitution shall be permitte
unless the corresponding substitution notice contair
valid authorization to request the substitution and is |
out at tender opening. Envelopes marke
AMODI FI CATI ONoO shall b ethec
corresponding bid. Notender modification shall be
permitted unless the corresponding modification no
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25.3

254

26  Confidentiality 26.1

26.2

26.3

27  Clarification of 27.1

Bids

contains a valid authorization to request the modifica
and is read out @enderopening. Only envelopes that &
opened and read out t@ncer opening shall be considere
further.

All other envelopes shall be opened one at a time, ree
out: the name of th&endererand whether there is
modification; theTenderPrice(s), including any discoun
and alternative offers; the preserafea tendersecurity, if
required; and any other details as tBenployer may
consider appropriate. Only discounts and alternative o
read out attender opening shall be considered f
evaluationIf so requested by theEmployer in the TDS,
the Form of Tenderand the Bill of Quantities are to
initialled by representatives of th&mployer attending
tenderopening in the manner indicated in thi®S. No
tendershall be rejected aenderopening except for lat
bids, in accordance witi T 23.1.

The Employer shalbrepare a record of thenderopening
that shall include, as a minimum: the name ofTkeaderer
and whether there is a withdrawal, substitution,
modification; the Tender Price, per lot if applicable
including any discounts and aitative offers; and thi
presence or absence of tander security, if one was
required. TheTenderes 6 r epr esent at i
shall be requested to sign the record. The omission
Tendereb s signature on the r
contents and effect of the record. A copy of the record s
be distributed to allenderes.

E. Evaluation and Comparison of Bids

Information relating to the evaluation of bids a
recommendation of contract award shall notlselosed to
Tenderes or any other persons not officially concerr
with such process until information on Contract awart
communicated to allenderes.

Any attempt by & enderetto influence theemployer inthe
evaluation of the bids or Conttaaward decisions ma
result in the rejection of its bid.

NotwithstandingTT 26.2, from the time ofenderopening
to the time of Contract award, if arfyendererwishes to
contact theEmployer onany matter related to thendering
process, it mado so in writing.

To assist in the examination, evaluation, and comparisc
the bids, and qualification of thEenderes, theEmployer
may, at its discretion, ask affyendererfor a clarification of
its bid. Any clarifiation submitted by @enderethat is not
in response to a request by tEenployer shallnot be
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27.2

28 Deviations, 28.1
Reservations,
and Omissions

29 Determination 29.1

of
Responsiveness
29.2
29.3
29.4
30 Nonmaterial 30.1

considered. Th&eamployeb s r equest f o
the response shall be in writing. No change in the price
substance of theender shall be sought, ftered, or
permitted, except to confirm the correction of arithme
errors discovered by tHemployer inthe evaluation of the
bids, in accordance witii T 31.

If a Tendereroes not provide clarifications of itsnderby
the date and time set ithe Employeb srequest for
clarification, itstendemay be rejected.

During the evaluation of bids, the following definitions

apply:

(a) ADeviationo is a depa
specified in thél'enderingDocument;

(b)) AReservationo is the

withholding from complete acceptance of the requireme
specified in thél'enderingDocument; and

(c) AOmMi ssiono is the fa
information or docummetation required in thel'endering
Document.

TheEmployebs determi nation of
to be based on the contents of tévederitself, as defined ir
ITT11.

A substantially responsivenderis one that meets the
requirements of th&enderingDocument without material
deviation, reservation, or omission. A material deviation
reservation, or omission is one that,

(a) if accepted, would

(i) affect in any substantial way the scope, quality, or
performance of the Works specified in the Contract; or
(i) limit in any substantial way, inconsistent with the
TenderingDocument, th&Employeb s r i ght s
Tendered s obl i gations under
(b) if rectified, would unfairly affectthe competitive
position of other Tenderes presenting substantial
responsive bids.

The Employer shallexamine the technical aspects of -
tender submitted in accordance witdi'T 16, Technical
Proposal, in particular, to confirm that all requients of
Section V, Specifications have been met without
material deviation or reservation.

If a tender is not substantially responsive to t
requirements of theTendering Document, it shall be
rejected by theEmployer andmay not subsequentlige
made responsive by correction of the material devia
reservation, or omission.

Provided that atender is substantially responsive, tt
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Nonconformities

31 Correction of
Arithmetical
Errors

30.2

30.3

31.1

31.2

32 Conversion to 32.1
Single Currency

Employer maywaive anynon-conformityin thetenderthat
does not constitue a material deviation, reservation
omission

Provided that atenderis substantially responsive, tl
Employer mayrequest that thelendererto submit the
necessary information or documentation, within
reasonable period of time, to rectify moaterial
nonconformities in thetender related to documentatio
requirements. Requesting information or documentatiol
such nonconformities shall not be related to any aspe
the price of the bid. Failure of tAeendereito comply with
the request masesult in the rejection of its bid.

Provided that atender is substantially responsive, tt
Employer shalfectify nonmaterial nonconformities relat
to theTenderPrice. To this effect, th€enderPrice shall be
adjusted, for comparison purposady, to reflect the price
of a missing or nofonforming item or component. Tt
adjustment shall be made using the method indicate
Section lll, Evaluation and Qualification Criteria

Provided that théende is substantially responsive, the
Employer shaltorrect arithmetical errors on the followin:
basis:

(a) if there is a discrepancy between the unit price and 1
total price that is obtained by multiplying the unit price a
guantity,the total priceshal prevail andthe unit priceshall
be corrected,

(b) if there is an error in a total corresponding to the
addition or subtraction of subtotathe totalshall prevalil
andthe subtotalshall be corrected; and

(c) if there is a discrepancy between wordd éigures, the
amount in words shall prevail

If the Tendererthat submitted the lowest evaluateshder
does not accept the correction of errorstetsdershall be
disqualified

To facilitate evaluation ahcomparison, thE&mployerwill
convert all Tender prices expressed in the amount
various currencies in which the Tender prices are pay
to Kenya Shillings at the selling exchange rate estabili:
for similar transactions by the Central Bank of Kar
specified in thél'ender Data

33  Margin of 33.1 Unless otherwise specified in theTDS, a margin of
Preference preference shall not apply.
34  Evaluation of 34.1 The Employer shalluse the criteria and methodologi
Bids listed in this Clause. No otheevaluation criteria ol
methodologies shall be permitted.
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34.2

34.3

34.4

34.5

34.6

To evaluate a bid, theéemployer shall consider the
following:

(a) thetenderprice, excluding Provisional Sums and the
provision, if any, for contingencies in the Summary Bill ¢
Quantities;

(b) price adjustment for correction of arithmetic errors ir
accordance withTT 31.1;

(c) price adjustment due to discounts offered in accorde
with ITT 14.4;

(d) converting the amount resulting from applying (a) to
above, if relevant, to a singlercency in accordance with
ITT 32;

(e) adjustment for nonconformities in accordance With
30.3;

() the evaluation factors indicated in Section
Evaluation and Qualification Criteria;

The estimated effect of the price adjustment provisidn
the Conditions of Contract, applied over the period
execution of the Contract, shall not be taken into accou
tenderevaluation.

If these TenderingDocuments allowsTenderes to quote
separate prices for different lots (contracts), andathard
to a single Tenderer of multiple lots (contracts), th
methodology to determine the lowest evaluated price o
lot (contract) combinations, including any discounts offe
in the Form of Bid, is specified in Section lll, Evaluatic
and Qualificaibn Criteria.

If the bid, which results in the lowest Evaluat€édnder
Price, is seriously unbalanced or front loaded in the opi
of theEmployer theEmployer mayequire theTendereito
produce detailed price analyses for any or all itemsef
Bill of Quantities, to demonstrate the internal consiste
of those prices with the construction methods and sche
proposed. After evaluation of the price analyses, taking
consideration the schedule of estimated Contract paym
the Employer may require that the amount of tt
performance security be increased at the expense c
Tendererto a level sufficient to protect th&mployer
against financial loss in the event of default of tl
successfulenderemunder the Contract.

The prie of the Rehabilitation and Improvement Woi
included in eachtender shall not be higher than tt
thresholdindicated in the TDS. If the Tendererestimates
that its costs for the Rehabilitation and Improvement Wi
are higher than the threshold indicatedhe TDS, it shall
include the portion above the threshold in its price for
Maintenance Services. If thienderwhich results in the
lowest EvaluatedTender Price is above the thresho
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35 Comparison of 35.1

Bids

36 Post

35.2

36.1

Qualification of

the Tenderer

37 Employer6 s

36.2

36.3

37.1

Right to Accept
Any Bid, and to

Reject Any or
All Bids

38 Award Criteria 38.1

indicated in the TDS for the Rehabilitation an
Improvement Wdks, theEmployer mayeject the bid.

The Employer shallcompare all substantially responsi
bids to determine the lowest evaluated bid, in accord
with ITT 34.2

After application of the criteria established in Sblauses
34.1 to 34.6, the EvaluatdtenderPrice for comparison o
bids will be:

(&) The lumpsum price offered by théendereffor the
Maintenance Services; plus

(b) The lumpsum price offered by th€endereffor the
Rehabilitation Works, if théenderingdocuments require
prices for this type of works; plus

(c) The total price of the priced Bill of Quantities for the
Improvement Works, if theenderingdocuments require
prices for this type of works, plus

(d) The total price of the priced Bill of Quangés for the
Emergency Works.

The Employer shalldetermine to its satisfaction wheth
the Tenderetthat is selected as having submitted the lov
evaluated and substantially responsitemder meets the
qualifying criteria specified in Section Ill, Evaluation a
Quialification Criteria.

The determination shall be based upon an examinatic
the documentary evidence of thiendered s q u a |
submitted by th&@endererpursuant toTT 17.1.

An affirmative determination shall be a prerequisite
award of the Contract to th&enderer A negative
determination shall result in disqualification of the bid,
which event the&employer shalproceed to the next lowe
evaluatedtenderto make a sinhar determination of tha
Tendered s qualifications to

The Employer reservethe right to accept or reject any bi
and to annul théenderingprocess andeject all bids at an
time prior to contract award, without thereby incurring ¢
liability to Tenderes. In case of annulment, all bi
submitted and specificallytender securities, shall b
promptly returned to th&enderes.

F. Award of Contract
The Employer shallaward the Contract to th&enderer

whose offer has been determined to be the lowest eval
tender and is substantially responsive to tiendering

KeNHA2030/2018
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39 Notification of 39.1

Award

40  Signing of
Contract

41 Performance
Security

392

40.1

40.2

41.1

41.2

Document, provided further that tAiendereiis determined
to be qualified to perform the Contract satisfactorily.

Prior to the expiration of the period t#ndervalidity, the
Employer shallnotify the successfulenderey in writing,
that its tenderhas been accepted. The notificatiletter
(hereinafter and in the Conditions of Contract &tandard
Form called the nALetter
sum that the Employer will pay the Contractor it
consideration of the execution and completion of the Wi
(hereinafter and ithe Conditions of Contract argtandard
Form called fithe Contract
the Contractor to remedy any defects therein as presc
by the Contract. At the same time, tBmployer shalklso
notify all otherTenderes of the resust of thetendering
The Employer shallpromptly respond in writing to an
unsuccessfulendererwho, after notification of award i
accordance withTT 39.1, requests in writing the groun
on which its tender was not selected.

The Employer shallsend the successfulendererthe
Contract Agreementupon expiry of (14) days appe
period

Within thirty (30) days of receipt of the Contra
Agreement, the successflienderershall sign, date, an
return it to theEmployer.

Within thirty (30) days after receipt of the Letter
Acceptance, the successful Tenderer shall deliver tc
Employera Performance Security in the amount and in
form stipulated in théfDS and the Contract DatSheet,
denominated in the type and proportions of currencie
the Letter of Acceptance and in accordance with
Conditions of Contract. If the Performance Security
provided by the successful Tenderer in the form of a E
Guarantee by a bank loedt in Kenya, or a foreign bar
through a correspondent bank located in Kenya, with
consent of theEmployer directly by a foreign banl
acceptable to thEmployer

Failure of the successful Tenderers to comply with
requirement ofsub clause41.1 shall constitute sufficier
grounds for the annulment of the award and forfeiture
the Tender Security, in which event tRsmployer may
make the award to the next lowest evaluated Tendere
call for new Bids.

If provided for in theTDS, the Employer will provide an
Advance Payment as stipulated in the Conditions
Contract, subject to a maximum amount. The Adva
Payment request shall be accompanied by an Adv

KeNHA2030/2018
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42  Right to review

43  Time limit on
review

44  Submission of
Applications for
Review by the
Public
Procurement
Administrative
Review Board

42.1

43.1

44.1

44.2

Payment Security (Guarantee) in the form providec
Section X. For the purpose atceiving the Advanct
Payment, the Tenderer shall make an estimate of,
include in its Tender, the expenses that will be incurre
order to commence work. These expenses will relate t
purchase of equipment, machinery, materials, and or
enga@ment of labour during the first month beginning w
the date of theEmployeb s ANotice to
specified in theCDS.

G. Review of Procurement Decisions

A Tenderer who claims to have suffered or risk suffer
loss or é@mage or injury as a result of breach of a ¢
imposed on &mployeror an Approving Authority by the
Public Procurement and Disposal Act, 2005 and the Pi
Procurement and Disposal Regulations 2006,

procurement proceedings or processes, may

administrative review as prescribed by the Act. 1
following matters, however, shall not be subject to
administrative review: The choice of procurement methou
a) a decision by theEmployer to reject all tenders

proposals or quotations;

b) where a contrads signed in accordance to section 6€
the Public Procurement and Disposal Act,2005, or

c) where an appeal is frivolous.

The Tenderer shall submit an application for review in
number of copies and pay fees as prescribethb Public
Procurement and Disposal Regulations 2006 within four
(14) days of the time the tenderers became or should
become aware of the circumstances giving rise to
complaint or dispute.

Any application for administrative review shall be submit
in writing to the Secretary, Public Procuremt
Administrative Review Board on Form RB 1 at the addi
shown in theTender Data Sheet The secr@ary to the
review board shall immediately after filing of the reque
serve a copy thereof on tEenployer

The application for administrative review shall be

accordance with the requirements of Regulation 73hef

Public Procurement and Disgals Regulations,2015,

including;

a) reasons for theomplaint, includingany alleged breac
of the Act or Regulations,

b) an explanation of how the provisions of the Act anc
Regulation has been breached or omitted, including
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dates and name of the pesmsible public officer, wher:
known,

c) statements or other evidence supporting the comp
where available as the applicant considers necesse
support of its request,

d) remedies sought, and
e) any other information relevant to the complaint.

45 Decidon by the 45.1 The Administrative Review Board shall within thirty da

Public after receipt of an application for administrative revi
Procurement deliver a written decision which may indicate;
Administrative a) annulling anything theEmploye has done in the
Review Board procurement proceedings, including annulling

procurement proceedings in their entirety,

b) giving directions to theEmployer with respect to
anything to be done or redone in the procuren
proceedings,

C) substituting the decision of thkeview Board for any
decision of the&employerin the procurement proceeding
and

d) order the payment of costs as between parties tc
review.

45.2 The decision made by the Review Board shall, be final
binding on the parties unless judicial reviethereof
commences within fourteen (14) days from the date of
Review Boarddés deci sion.

46  Appealonthe 46.1 Any party to the review aggrieved by the decision of
decision of the Review Board may appeal to the High Court and
Review Board decison of the High Court shall be final.
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Section Il. Tender Data Sheet

Note: Section ll;TenderData Sheet, shall be filled in by tBenployer beforéssuance of the
tenderingdocuments.

ITT Clause Tender Data

Reference

ITT 1.1 TheEmployer is The Director General,
Kenya National Highways Authority

ITT 1.1 The Roads Outering Junction/Kangundo - Kamulu (B63) Road

ITT 1.3 The name of the Project iBerformance Based Contract for Maintenance of
Outering Junction/Kangundo 1 Kamulu (B63) Road Located in Nairobi and
Machakos Counties

ITT 4.1 (a) The individuals or firms in a joint venture or associasballjointly and
severallybeliable.

ITT 4.7 Tenderings open to alContractors registerddational Constructioduthority
underNCA 1 & 2
(Youth)
Tenderers shall provide such evidence of their continued eligibility satisfact
to the Employer, as the Employer shall reasonably request.
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B. Tendering Documents

T 71 For clarificationpurposesonly, theEmployeb s addr ess i s
The Director General,
Kenya National Highways Authority,
P.O. Box 49712 00100
NAIROBI
The Engineer6s address i s:
Director - Road Asset and Corridor Management,
Kenya National Highways Authority,
P.O. Box 49712 00100
NAIROBI
The Contractor address is:
NamS X @ X X X X X XX XX XXX XXXXXXXXXXXXXXXD)
t Phd . 2ZEXXXXXXXXXXXXXXXXXXXXXXXXX)
I AGRBKEZ2ZHY XXXXXXXXXXXXXXXXXXXXXXXX)
EmailX X X X X X X X X X X X X X X X X X X X X X X X X X X X X X X
CSESLIKZYSXXXXXXXXXXXXXXXXXXXXXXXX)

ITT 7.4 A MandatoryPre Tender Site Visit wiltake placeon date, time and place:
as indicated in Tender Notice
Non-attendance at the peavard meeting will be a cause for disqualification of
the Tenderer.
NOTE: the company authorizing them to represent the company in thpre-
tender site visit. One (1) person shall only represent one (1) company.
The letter shall be in the official company letter head giving name an
ID/Passport No. of the represerdtive who shall be required to present their
Original identification during the pre-tender site visit

C. Preparation of Bids

ITT10.1 The language of thienderis: English

ITT 11.1 (h) A tenderer shall as part of his tender submit a written power of attorney authorizing
signatory of the tender to commit the tenderer arthtgoany information submitted wi
their applications for prequalification, which may have changed, and update in any
the information indicated in the schedules and continue to meet the minimum thres
criteria set out in the tender documents.
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As a minimum, tenderers shall update the following information:
(&) Evidence of access to lines of credit and availability of o
financial resources,
(b) Financial predictions for the current year and the two subse
years, including the effect of known cornitments
(c) Work commitments in the current financial year,

(d) Current litigation information; and,

(e) Availability of critical equipment.

ITT 13.1 Alternative bidsshall not be permitted
ITT 13.2 Alternative times for reaching the required Service Levels anthéocompletion
of the Rehabilitation and/or Improvement Workid not be permitted.
ITT 14.1.1 The rates and prices of items in the Bills of Quantities shaktlesive of VAT.
ITT 1415 The prices quoted by the Tenderer shallixed; consequenyl the Tenderer is
not required to furnish the indices and weightings for the price adjustment
formulae in the Schedule of Adjustment Data.
ITT 15.1 The currency of theendershall beKenya Shillings
ITT 18.1 Thetendervalidity period shall bd20days
ITT 19.1 Tender Securing Form
ITT 20.1 In addition to the original of the bid, the number of copie3ne (1)
ITT 20.2 The written confirmation of authorization to sign on behalf offteedereishall
consist ofin the formof Powerof attorney
D. Submission and Opening of Bids
ITT 22.1 Fortender submissionpurposesonl y, t he Empl oyer
The Secretary/Tender Committee,
Kenya National Highways Authority,
Blue Shield Towers, Upper Hill, First Floor
P.O. Box 49712 00100
NAIROBI, KENYA
The deadline for tender submission is as indicated in Tender Notice
Tenderershall nothave the option of submitting their bids electronically.
ITT 25.1 Tenders, will be opened immediately thereafter atiéHA Board Room,
Blue Shield Towers, Third Floor, in the presence (@
Tenderers/Representatives who wish to attend
ITT 25.3 TheFormof TenderandSummary oBills of Quantitiesshall beinitialled by
representatives of ttemployerattendingTenderopening.
E. Evaluation and Comparison of Bids
ITT 32.1 The currency of th@endershall be converted into a single currency as follo
Not Applicable
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TABLE 1: KEY ITEMS FOR PRE -QUALIFICATION

Check Items Reference Requirements
1 | Form of bid Form of Bid 9 The form is duly filled and stamped wi
all alterations countersigned
2 | Appendix to form of bid (if | Appendix to form of |  The form is duly filled, signed, dated
any) tender and stamped
3 | Tender Securing Declaratior] ITT 19 form of Bid 1 Duly filled and signed
Form securing declaration | § In the format provided with all
form. conditions
4 | Confidential Business Schedule 1 9 The form is duly filled and signed
Questionnaire 9 Provide all required information
5 | Eligibility (copy of ID) Schedule 1 1 The copy of the proof of citizenship (IC
card, passport) igttached
6 | Form of Written Power of ITT 5.1 9 The form is duly filled
Attorney Schedule 2 1 Provide copies of National
Identification card or Passport.
7 | Tax Compliance Certificate | Tender Notice 1 Thecopyis attached
1 The certificate iyalid
8 | Class Regisation with NCA | Tender Notice 9 Valid Copy of NCA Registration
Certificate 1 & 2
1 Certified Copy of Valid
National Constructior
Authority Practicing License
in the classes specified abov,
9 Certified by Commissioner of
Oaths
9 | Certificate of Incorporation | Tender Notice 9 AttachCertified Copy
10 | AGPO certificate for Youth | Tender Notice 1 Attach valid Certified Copy in Categor
of Small Works and Engineering
11 | Priced Bill of Quantities ITT 12,14 9 The form is duly filled and any
alterations shall be countersighe
12 |Certificate oITT7.2 1 Attend prebid meeting/visit with
Visit to Site Schedule 3 ID/Passport & introduction letter from
the company
9 Bidders to sign attendance register
9 Certificate must be signed by the
Empl oyerds repres
13 | Conflict of Interest ITT 4.3 9 The form is duly filled
I To state explicitly
14 | Pending Litigation Tender Document 1 AttachCurrent Sworn affidavit dated
within the last 3 months from the date
tender opening
15 | History of NonPerformance | Tender Document 1 The formis duly filled
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16 | CR 12 Form Tender Notice 9 Certified copy of Form CR12 Issued
within the last 12 months from the dat
of tender openingQertified by
Commissioner of Oaths)

17. | Single business permit Tender Notice Attach valid certified copy

- Duly filled and signed
- Certified copies of log books for
Ownership of Machines and Equipment.
Schedlle of Major Items of Those hiringlUST providecertified
18. Tender Document ) "
Plant copies of Lease Agreement arettified
copies of Logbooks/ALID not more tha
three months from the Date of Tender
Opening.
Tender Document
19. | Schedule of Key Personnel - Duly filled and signed
Roadworks Completed Tender Document i i
20. i i - Duly filled and signed
Satisfactorily
Tender Document
21. | Schedule of Ongoing Projec - Duly filled and signed
Schedule of other Tender Document i )
22 i - Duly filled and signed
Supplementary Information
23 | Serialization Tender Notice -All pages of the tender document shal
be sequentially serialized
- Tender document completed in whole
Completeness of tender , . o
24 Tender Docment without alteration or omission
documents i i
- All documents duly filled and signed
Performance Based Road | Tender Notice -Certified Copy of PBC Certificate to bg
Maintenance Contract provided
25 | (PBC) Training Certificate

of at least one of the
Director of the Company.

**Certification shall be done by a Commissioner for Oaths or Notaries Public
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TABLE 2: POST- QUALIFICATION SCORE

ITEM | DESCRIPTION POINT SCORE
SCALE
1 KEY PERSONNEL Max 30
Road Manager (Max 1{ Qualification | Bsc. Civil Eng. 14
marks) HND in Civil Eng. 10
Dip in Civil Eng. 8
Experience | > 8 years and above| N/A
3-7 years N/A
0-2 years N/A
Surveyor (Max 8 marks) Qualification | Diploma in Survey | 8
Certificate in Survey| 3
Experience | >6 Years N/A
31 5 Years N/A
0-3Years N/A
Foreman (Max 8 marks) Qualification | Diploma in  Civil | 8
Engineering
Certificate in Civil| 3
Engineering
Experience | >6 Years N/A
31 5 Years N/A
0-3Years N/A
2 FINANCIAL CAPABILITY Max 0
Financial statements The financial accounts, balance N/A
sheets, profit and loss statements a
certified by reputable audit firm.
Contact information of the firm to be|
provided (Last Two Years)
The Bank statements are from a N/A
reputable Bank. Contactformation
to be availed (Last Six Months)
Financial  Information /| Provide turrover figures for the last | N/A
Current work two (2) years showing current work
commitment.
Provide undertaking from the bank | N/A
providing current line of credit
specific tothe tender
3 SITE BASE FACILITIES Max 12
Proposal on office & stock yard facilitieis identify location and 10
condition of the planned site office and stockyard. Attachment of
and photo preferably
4 PLANT AND EQUIPMENT Max 18
Relevant Equiment | Owned (Max 18 marks) 07 18
Leased (Max 10 marks) 07 10
5 WORK METHODOLOGY Max 30
Signed work programme chart and cash f| 0-10
estimate
Proposals on work scheduling including t 0-10
response time
Detailed method statement on howdarry | 0-10
out the intended works
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ITEM | DESCRIPTION POINT SCORE
SCALE
|
6 WORK SAFETY MANAGEMENT MAX 10
Proposals on traffic control ,hb |10
7 EXPERIENCE Max 0

General Experience (Completion Certificates of 5 No of proj
completed in the last Sewrs)

N/A

Two (2 No) of projects submitted above, should have a minir
Contract value of Kshs. 200,000,000

N/A

Specific (local) experience in related works i.e. PBC works

N/A

TOTAL

MAX 100

Note: *The pass mark shall be 75%

The Authority will verify information submitted. Any form of forgery or misinformation
from the bidder shall lead to cancellation of the bid/award, institution of legal proceedings
and blacklisting for all future KeNHA contracts.

rrrrrrrrr

Signature of Tenderer éééééééeeed é@rtéad ééeeéé
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Section Ill. Evaluation and Qualification Criteria

This Section contains the criteria that tBmployershall use to evaluate bids and qualify
Tenderes. In accordance witl'T 34 andITT 36, no other factors, methods or criteria shall

be used. TheTenderershall provide all the information requested in the forms included in
Section IV, TenderingForms.

1. Evaluation

In addition to the criteria listed iTT 34.2 (a)i (e) the following criteria shall apply:

1 Assessment of adequacy of Teatal Proposal with Requirements
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1 Quialification Criteria
Factor 2.1 ELIGIBILITY
Tenderer
Sub-Factor Requirement Single Entity | Joint Venture, Consortium or Association ggc?“r?ee(;]tatlon
All  partners | Each partner At least one 9
combined partner
2.1.1 Nationality | Nationality in accordance| Must meet Existing or Must meet N/A Attachments as
with ITT 4.2. requirement | intended JVA | requirement indicated in ITT
must meet 11 (h) as
requirement specified in TDS
Schedule 4
Section IV
2.1.2 Conflic¢ of | No- conflicts of interests | Must meet Existing or Must meet N/A Form of Bid
Interest as described in ITT 4.3. | requirement | intended JVA | requirement
must meet
requirement
2.1.3 Employer Not having been declareq Must meet Existing JVA | Must meet N/A Form of Bid
Ineligibility ineligible by the Employe| requirement | must meet requirement
as described in ITT 4.4. requirement
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Factor 2.2 HISTORICAL CONTRACT NON -PERFORMANCE
Tenderer
Sub-Eactor Requirement Single Entity Joint Venture, Consortium or Association Docu_mentation
All partners | Each partner At least one Required
combined partner
2.2.1 History of| Nonperformance of g Must meet N/ A Must meet N/ A Schedule 1]
nonperforming contract did not occul requirement by requirement by section IV
contracts within the lasttwo (2) | itself or as itself or as
years prior to the deadlin{ partner to past partner to past
for application| or existing JVA or existing JVA
submision, based on al
information  on  fully
settled disputes 0
litigation. A fully settled
dispute or litigation is ong
that has been resolved
accordance  with  thg
Dispute Resolutiof
Mechanism under th
respective contract, an
where all appeal instance
available to the tenderer
2.2.2 Pending No- conflicts of interesty Must meel Existing or| Must meet N/ A Schedule 1]
Litigation as cescribed in ITT 5.2 | requirement intended requirement section IV
JVA must
meet
requirement
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Factor 2.3 FINANCIAL SITUATION
Tenderer
Sub-Factor Requirement Single Entity Joint Venture, Consortium or Association ggcairpeec?tatlon
All partners | Each partner At least one q
combined partner
2.3.1. Average | Minimum average annual | Must meet Must meet | Must meet Must meet Schedule 10,
,_?_‘nnual turan\lletr gf Ksth?’s(l)MlI:!]?nEj requirement requirement Twentyfive Forty percent Section IV
urnover calcu a? as to adcfer ifie percent (25%) of (40%) of the

payments received for the requirement | requirement

contracts in progress or

completed, within the last

two (2 years
2.3.2 Historical | Submission of audited Must meet N/A Must meet N/A Scheduld 1
Financial balance sheets or if not requirement requirement with
Performance | required by the law of the attachments,

tenderer6s cc Section IV

financial statements

acceptable to the Employer,

for the lastTwo (2) years to

demonstrate the current

soundness of the tenderers

financial position and its

prospectivdong-term

profitability ITT 5.2

b) Bank Statements for the

last six months
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Factor 2.3 FINANCIAL SITUATION
Tenderer
Sub-Factor Requirement Single Entity | Joint Venture, Consortium or Association Documentation
All partners | Each partner At least one Required
combined partner
2.33. The Tenderer must
Financial demonstrate access to, or | Must meet Must meet | Must meet Must meet Provide
Resources availability of, financial requirement requirement | percent percent (Forty | attachments
resources such dguid (Twentyfive (40) %) of the
assets, unencumbered real (25) %) of the | requirement
assets, lines of credit, and requirement
other financial means, other
than any contractual advang
payments to meet:
(i) the following casfflow
requirement:
10 Million and
(i) the overall cash flow
requirements for this contraq
andits current commitments
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Factor 2.4 Experience
Tenderer
. Single Entit Joint Venture, Consortium or Association '
Sub-Factor Requirement g y DcF)zcum_en'Ejatlo
All partners | Each partner | At least one n kequire
combined partner
2.4.1: Specifig (a)Participation as
Experience contractor, managemen{ Must meet Must meet N/A Must meet Schedule 7,
contractor, or requirement | requirements requirement for| Section IV
subcontractor, irat least for all one
Five (5) contracts within characteristic characteristic
the last(5) Five years, s

with at leastwo (2) of
which should have a
minimum valué&0

Million, that have been
successfully and
substantially completed
and that are similar to
the proposed Works ang
Services. The similday
shall be based on the
physical size, complexity
methods/technology or
other characteristics as
described in Section VI,
Empl oyer 6s
Requirements.

2.4.1  Specifig b) For the above or othe
Experience contracts executed Must meet Must meet N/A Must meet Schedule 7,
during the period requirement | requirements requirements | Section IV
stipulated in 2.4.1(a)
above, a minimum
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experience in the
following key activities:
i) Drainage works

i) Vegetation Control
iii) Street Lighting

iv) Bituminous works.
v) Concrete works

vi) Road Marking

vii) Road Asset
Management

,,,,,,,,
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SECTION IV: Schedule ofSupplementary I nformation (Tendering Forms)
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SCHEDULE 1: CONFIDENTIAL BUSINESS QUESTIONNAIRE

You are requested to give the particulars indicated in Part 1 and either Part 2 (a), 2(b) or 2(c)
whichever applies to your type of busine$he particulars shalbe as perhe guidelines in
clause 48 of the Engineers Act 2011.

You are advised that it is a serious offence to give false information on this Form.

Part 1- General

s 7

Business Name: ....cooovviieiieiieee e e é é.

,,,,,,, 7

Location of Busi n eésésé éPérécémi éséeése éééd.. .. & .. 6 é ..é¢éé

Pl ot No. .. ... ééé. . et éeet I RO
Post al Address. .. .. . Tel. NO oot 6 € 6 € 6
Nature of

Busi ness.

,,,,,

Current TradeLices e No. . .. . .. .. .. .. ...¢éeéeé . et . Expirir
Maximum value of Business which you can handle at anytiore

KSHhS. i eéeéeéeé écecéeéeée. ecée
Name of your BanKers ............ceeiiiiiiiiieeeeeeeeeeeeeiemens e e e . .. ..., éééeéececece.
BranCh........ooooiiiiiii e ... €éééeééeceé

Are you an agent of the Kenya Natiohtighways Authority( KeNHA)? YES/NC*
Part 2(a) - SoleProprietors

Your Name in fullé. € é
Age: e e e e .. BB 6. 6.6 066 6CEECEEEE .. &
Nationality . .. ... ... ...........&@€&8&8¢8.¢6¢cc¢cc¢
*Citizenship details

Part 2(b) - Partnership:
Give details of partners as follows:

Name Nationality Citizenship Details* Shares

,,,,,,,,,,,,,,,,,

léécéeéeéeéeée l1ééééeéeé 1ééééeéé l1éécéeeéeé

///////////////////////////////

,,,,,,,,,,,,,,,,,,,,,,,,,,,

Part 2(c) - RegisteredCompany:
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Private or Public

State the nominal and issued capital of the company

Nominal: Kshs.

Issued: Kshs.

Give details of all Directors as follows:

Name
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Nationality
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Part 2 (d) Interest in the Firm:

[N
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[N

[N

[N

Citizenship Details* Shares

léeeeééée 1ééeeeéeée
éé éé
2eeeééée 2¢éceceeceécée
éé éé
3eeeééée 3éeeececéée
éé éé

Are there any person / personstihe Ministry ofTransport and Infrastructure (MOTdy Kenya
National Highways Authority who has interest in this firkfés /No**

Date: .oooeeeiiieeieeeeeeee, Signature of

** Delete as necessary

0

Attach proof of citizenship

Tenderer

(Compulsory)
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
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SCHEDULE 2: FORM OF WRITTEN POWER OF ATTORNEY

The Tenderer shall state here below the name(s) and address of his representative(s) who is/are
authorized to receive on his behalf correspondemcemnection with the Tenderer.

eéeéeéeéeéeéececceecéeéeéeéeéeéeéecececcec
eéeée. .. eéeé

(Name of Tenderer's Representative in block letters)
eéeéeéeéeéeéeceecéeéeéeéeéeéecececcece e é

(Address of Tenderer's Representative)

eeéécecéeééeééecééecééeecéecée
(Signature of Tenderer's Representative)
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Alternate:

D~
D~
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D~
D~
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D~
D~
D~

eéeéeéeéeéeéeéeceecéeéeécetd
(Name of Tenderer's Representative in block letters)

€Eééeééeécécéceéeeeéeéeéecéceéece
(Address of Tenderer's Representative)

-
-
-
-
-
-
-
-
-
-
-
-
-

eéeéeéecéeceéeéceecéeéeéeéecée
(Signature of Tenderer's Representative)

-
-
-
-
-
-
-
-
-
-
-
-
-

*To be filled by all Tenderers.
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SCHEDULE 3:

This is to certify that
[Name/$ é € é é € € é é
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Being the authorized representative/AgentiNdifne of Tenderer]
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Participated in the organized inspection visit of the site of the works for the
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TENDEREROGS VI

D
D

D
D

PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING ROAD
JN/KANGUNDO i KAMULU (B63) ROAD held on

eéeéeéeéeéeée. . eé. Day ofeéeéeéee20éeecéceé
Signedééeéeéeeéeéeéeéeéeeceececeeeé. éeéeéecée
(Empl oyer 6s Representative)
eéeéeéeéeéeéececceceéeéeéeéeée. eeecceece.
(Nameof Empl oyer 6s Representative)
eeééecéecéecéeceéeéée.  eéée. . eéeeéeeéeecé. e
(Designation)

NOTE: This form is to be completed at the time of the organized site visit.
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
KAMULU (B63) ROAD

SCHEDULE 4: MAJOR ITEMS OF CONSTRUCTION PLANT AND EQUIPMENT

ltem Equipment Details Ideal No. of | No. of | No. of | Date of
No. Number Equipment | equipme | equipment to | Arrival on
Required Owned by|nt to be| be made| Project (Days
for the | the Bidder | hired/pur | available for | after
Contract chased the Contract | commence)
Execution by the | by the Bidder
Bidder
A) Concrete Equipment
(i) Mobile concrete mixers 1
(ii) Concrete vibrators 1

B) Transport (Tippers,
dumpers, water

tankers)

(i) 6 X 4 tippers payload 4
167 20 tones

(i) Water tankers (18,000 1

i 20,000 Its. capacity)
C) Earth 7 Moving

Equipment
() Wheeled loaders 1
(i) Motor graders (93 1
205kW)

D) Excavators

(i) Hydraulic crawler _
mounted (4 10
tonnes) 0.257 0.4
m3 SAE bucket.

E) Rollers
(i) Selfpropelledsingle 1
drum vibrating (various
types)
F) F) Others
() Pot hole cutter 1
(i) Hand sprayer 1
(iii) Pedestrian Roller 1

The Tenderer shall enter in this schedule all major items of plant and equipment which he proposes to
bring to site. Only reliable plant in good working order, and suitable for the work bghsliown on this
Schedule. The Tenderer should attached proof of ownership or authorized letter of hire.

| certify that the above information is correct.

""""""

Signature of Tenderer: eeeéeéeéééeecece Dat e:

Name of Signatory:

eeeeeeeeeeceeece. . eceeeeceeeceeeeeeee
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
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SCHEDULE 5 : KEY PERSONNEL

i) Key Personnel proposed by Tenderer

The Bidder shall list in this schedule thehiause professional and technical personnel he
will employ, list of their current workload together with their qualificatiomsperience,
position held and nationality.

Name of Key Staff Designation Required
1 BSc. n Civil
Engineering
9 Higher National
Qualification Dlplpma In Civil
Engineering.
1 Certificate of
Road attendance of PBC
Manager training.
CV andCertificates Provide CV
Qualification Certificate Certified copy of
Quialification Certificate
Current work Load Specify
S AOrdinary
Qualification Civil Engineering
Ccv Provide CV
Foreman
Qualification Certificate Certified copy of
Qualification Ceiificate
Current work Load Specify
Qualification Dip in Surveying
Ccv Provide CV
Surveyor Qualification Certificate Certified copy of
Quialification Certificate
Current work Load Specify

| certify that the above information is correct.

s L7 224 £ L

Signaur e of Tenderer: €Déaét éeé é € écééee € € € é é é
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
KAMULU (B63) ROAD

The CVb6s (or resumes) for each of the propose
below
Resume of Proposed Personnel

| Tenderer name: |

Position
Name Date of birth
Personnel Professional qualifications
information
Name of Employer
Present

employment Address of Employer

Telephone Contact (Manager /
Personnel ficer)

Fax E-mail

Job title Years with present
Employer

Current Work load

Summarizehe current work load. Indicate particular (if any) the projects t
staff is involved

From | To Company / Project / Position / Relevant technical and management
experience

(Summarize professional experience, in reverse chronological order. Ind
particular technical and managerial experience relevant to the project)
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
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SCHEDULE 6: SCHEDULE OF ROADWORKS CARRIED OUT BY THE TENDERER
IN THE LAST FIVE YEARS

DESCRIPTION OF WORKS VALUE OF YEAR
WORKS (Ksh.) * | COMPLETED /
REMARKS

Note: List atleastFive (5) road projects undertaken in the last five (5) years and attach the
relevant certificates of completion

| certify that the above works were successfully carried out by this Tenderer (Attach Completion
Certificates)

,,,,,,,,,

Signature of Tendereé é é € € € € € é é é Date: éeéeéeéeéééé
1 *Value in Ksh using Central Bank of Kenya mean exchange rate at a reference date 7
days before the date of Tender Opening
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
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SCHEDULE 7: SCHEDULE OF ONGOING PROJECTS

Tenderers and each partner to a JVA should provide informatiatheir current commitments

on all contracts that have been awarded, or for which a letter of intent or acceptance has been
received, or for contracts approaching completion, but for which an unqualified, full completion
certificate has yet to be issued

Name of Employer's Date of Date of Value of Value | Physically
Contract contact address| commencement| completion works complete | completed
/ fax (Ksh) dupto | uptodate

date % %

| certify that the above works are being carried out byamd that the above information is
correct.

S gnature of Ter*kéree@&rDat eéé e&&&éééééée. .. eéeééé
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
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SCHEDULE 8: FINANCIAL INFORMATION/CURRENT COMMITMENTS

1. Submit copies of audited profit and loss statements and balance sheet for theetast
calerdar years and estimated projection for the next two years with certified English
translation where appropriate.

2. Give turnover figures for each of the lastot(2) financial years. Quote in millions and
decimal thereof.

Type of \Work Year 2016 Year 2017
Ksh. Ksh.

Road works

Other civil engineering
works

Other (specify)

Total

SUMMARY OF ASSETS AND LIABILITIES OF THE AUDITED FINANCIAL
STATEMENTS OF THE LAST THREE (3) FINANCIAL YEARS.

Year 2015 Year 2016 Year 2017

Ksh. Ksh. Ksh.

1. Totd Assets

2. Current Assets
3. Bank credit Line
Value

4. Total Liabilities
5. Current
Liabilities

6. Net worth (34)
7. Working capital
(2+3-4)

€)) Name/Address of Commercial Bank providing credit line

////////////////////////
////////////////////////////

rrrrrrrrrrrrr

(b) Total amount of credit line Ksh eeeeéé. . eeecééée.

Attach certified copies of finamal bank statements of the last six months
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Attach a certified copy of Undeking of the Bank to providing theurrent line of
creditspecific to this Tender
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
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SCHEDULE 9: OTHER SUPPLEMENTARY INFORMATION

1. Certified Copies of Audited Financial Statement fortthe years, balance sheets, profit and
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3. Name, address, telephone,
reference if contacted by t
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4. Information on History oNon-performingcontract in which the Tendererirs/olved.

ualification requirements. Cash in
of supporting documents

wh o

OTHER PARTY (IES) CAUSE OF DISPUTE

AMOUNT INVOLVED
(KSh.)

5. Information on current Litigation in which the Tenderer is involved.

OTHER PARTY (IES) CAUSE OF DISPUTE

AMOUNT INVOLVED
(KSh.)

| certify that the above information isrcect (Provide a sworn affidavit).

Signd ure of Tenderer: Dad &é e & &e e é é ete

sr 77 r7 17 17

sz

ee
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i

KAMULU (B63) ROAD

SCHEDULE 10: WORK PROGRAMME AND METHO D STATEMENT

1)

2)

3)

SCHEDULE 10-A: Program of works method Statements

To demonstrate a clear understanding of the requirementse d€antracttenderes shall

provide the following:

a) A bar/Ganttchart sukdivided into sections for each road showing the major activities to
be carried out for Maintenance Services, Rehabilitation Works and Improvement Works,
if any. The activities shalbe shown against time, with linkages shown between
related/sequential activities as far as possible and appropriate.

b) A bar chart or schedule showing the usage of major plant, including those listed in
Schedule 5 (Contractords Equi pment) .

c) Proposal on matei testing and measurement

d) Proposal on work safety management

e) Environmental and social management

SCHEDULE 10-B: Projected Cash Flow

Tenderes shall tabulate below estimates, based on their preliminary work programme,
of:

a) On the expenditure side, the valof the work which will be carried out;

b) On the revenue side, the net payments to which they will become entitled with due
allowance for the advance payment and repayment, materials prepayments, and
retention money, but excluding price adjustments for aisé fall and provisional
sums for emergency works.

c) The projected net cash flow during the contract period.

The prospective successtehderemay be required to submit full details to substantiate
his estimates.

SCHEDULE 10-C: Site Organization

Tenderes shall give fullparticulars of therganizationthey propose to establish, direct, and
administer the performance of the Contrabénderersshall indicate the location of site
camps stockyard locatiomnd the resources they intend to allocat8et-Control Units for
planning and monitoring purposé@he Tenderer should provide:

V Site organisation chart
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
KAMULU (B63) ROAD

V Narrative description of site organisation

4) SCHEDULE 10-D: Subcontractor/Partners
Tenderes shall list below those parts of the Works and Serviceshwtiney propose to
subcontract, and state the approximate value of those parts and the names and addresses of
the proposed subcontractors, if those are knowerateringstage.Tenderes shall also list
other business partners involved in the executiothe contract and their respective roles
and responsibilities.

Part of Works / Services:
Approximate value:
Name and address pfoposed subcontractor / partner:

KeNHA2030/2018 Issued by Kenya National Highways Authority 75
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SECTION V: Technical Evaluation Criteria
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
KAMULU (B63) ROAD

TECHNICAL EV ALUATION CRITERIA

This Sectiorshall apply to qualifiedenderes fromQualification Criterian A0 and ABO0 abo
contains all the factors, methods and criteria thatBEheloyer shalluse for the technical
evaluation. The information to be providedrelation to each factor and the definitions of the
corresponding terms are included in the respective Application Forms (Schedules).
The Technical Evaluation Committee shall exantgrederdocuments and score them based on
their validity, accuracy and qliy. Where the tenderer fails to submit the mandatory
requirementthetendereishallbedisqualified
Tenderers who provide all mandatory requirements and specified percentage score in technical
evaluation and above shall proceed to the financial evatuat
1 Technical Proposal

Thetendered s T e c hni c a beaPaoutinedithafdllonsngtabled
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUT ERING JN/KANGUNDO i KAMULU (B63) ROAD

Bidders who meet all technical requirements semte 75%and above in technical evaluation shall proceed to the financial evaluation

TABLE -1: PERSONNEL

Quialification Criteria

Compliance
Requirement

Documentation

Score

No. Subject

Requirement

Tenderer

Submission
Requirements

1.1 Proposed Key
Personnel

List of professional and
technical staff and their resume
in accordance with SuBlause
19 of GCC section VI

to prove that at least the
following staff can be

Must meet the requiremen

mobilized during the
contract period;

A Site Agent (10 marks)

V BSc. Civil
Engineering10
marks)

HND in Civil
Engineering8
marks)
Diplomain Civil
Engineering6
marks)

A Foreman (5 marks)

V  Diplomain Civil
Engineering5
marks)

Certificatein Civil
Engineering
(2marks)

A Surveyor (5 marks)

V Diplomain Survey(5
marks)

Certificatein Survey

Section: IV, Schedule 5

(@)

20

KeNHA2030/2018
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUT ERING JN/KANGUNDO i KAMULU (B63) ROAD

TABLE -1: PERSONNEL

No. Subject Requirement Tenderer RSme'SS'O”
equirements
(2 marks)

TABLE-2: FINACIAL CAPABILITY

No. Subject Requirement Tenderer Submission Requiremen
2.1 Financial statementg The following shall be provided A Not Applicable Section IV, Schedule 8
- Certified Financial audited 0

accountdor the last two years
- Certified bankstatements for
the lastsix months.

2.2 Financial Certified audited financial Not Appliceble Secton IV, Schedule 8 0
Information / statements of the lasto (2)
Current work years including line of credit
commitments from a reputable bank.
Total score 0
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TABLE -3: SITE MANAGEMENT

No. Subject Requirement Tenderer Submission
Requirements

The following shall be prdded; | Must at least identify the| Section IV, Schedule 10
- Proposals on office & stockyar location and condition of| C 10
facilities the planned site office
and stockyard.
Attachment of map and
photo is preferable.

3.1 Site base facilities

Total score
10
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TABLE -4: EQUIPMENT

Quialification Criteria Compliance Requirement Documentation Score
No Subject Requirement Tenderer Submssmn
' Requirements
4.1 Equipment holding The following shall be provided; | Must meet requirement to prov| Section IV,
- Ownership list of required that at least the following Schedule 4 30
equipment and the copy of its log | machines can be mobilized
book or during the contract period;
-Authorization letter of hiring from| A 2 tippers (6marks)
M&T or reputable hiring company| A 1 excavator (Back hoe)
(4marks)
A 1 pickup vehicléor patrol
(4 marks)
A Concrete mixer and vibrato
(4 marks)
A Pedestriamoller (4 mark9
A Pot hole cutte(4 marks)
A Hand spraye(4 marks)
Total score 30
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TABLE -5: WORK METHODOLOGY

Qualification Criteria F\E: om_pllance Documentation
equirement Score
No. Subject Requirement Tenderer Submission Requirements
51 Work Programmeand | The tenderer shall provide the | Submission of both Section IV, Schedule 18 &
Projected Cash flow | following; requirements is B 30
and work methodology 1. Signed work programme preferable. At least the
chart anccash flowestimate | description on how to
(10marks) dispatch the ew for
2. Proposals on work routine naintenance and
scheduling including the emergency works is
response timéL0 marks) needed.
3. Detailed method statement
on how to carry out the
intended workg10 marks)
Total score
30
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TABLE -6: OTHER REQUIREMENTS

, . Submission
No. Subject Requirement Tenderer Requirements
6.1 Work safety The tenderer shall providiae At least the description | Section IV, ScheduleQL
management following as work methodology;| on basic safety -A 10
- Proposals on trafficontrol, considerations such as
wo r k safetg &accident lane closure method,
prevention enforcemat of helmet
and reflective jacket is
needed.
Total Score
10
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TABLE -7: PREVOIUS CONTRACTS RECORDS

Submission
Requrements

No. Subject Requirement Tenderer

7.1 Past relevant work Tenderer to submit the Not Applicable
Experience following; Section IV, Schedule 6] 0
- Completion certificate odit
least 5 No of Projects irmad
works in the previous 5 yeaf$s
marks)

- Completion certificate a2 No.
road works in the previous
yearswith a minimum value of
50 million (10 marks)

- Previousexperience in carrying
out PBC workg5 marks)

Total Score 0
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PART 2: Conditions of Contract and Standard Contract Forms
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SECTION V: General Conditionsof Contract (GCC)

Table of Clauses

A. Contract and INterpretation ..........coovviiieeeeec e e e e e e e e e e e e eeaaens 36
L. DEFINIEIONS. ..ttt emm e a e 86
N [ 01 (=T g o] =] = L1 T0] o FON OO PP PPPPPPPPPPPPY 89
3. Documents FOrming the CONrACT..........uiiiiiiieiiieee e 89
4. LangUAGE QN0 LAW......coooiiiiiiiiiite ettt sttt et e e e e e e s 90
LT N (0] 1 0] 1O PP PP PP PPPPPPPPPPPRN 90
6. Settlement of Disputes (Alternative when using a Dispute Reé¥gasd) ......................... 91
6. Settlement of Disputes (Alternative @rhusing a Dispute Revielxpert) ............cccceeee.... 95
B. Assignment of ReSponSIiDIlIIE® € ........c.eviiiiiiii e 98
7. SCOPE Of WOTKS 8NU SEIVICES. ...ttt emeeme ettt e e e e e e e smen e e e e e e e e s 98
8. Design ReSPONSIDIILY.......cooiiiiiiiii e 98
S B ©0]'0) Y, 1T | o | SO PP 101
10. Start Date and COMPIELION. ........oiiiiiiiiiiee i cerreeeee e 101
11. Contr actites.d.s..Re.s.p.o.n.si.bi . 102
12, SUDCONIIACTING. .. vttt e e e e e e e e e et e e e e sttt e e e e e e e e e es 103
13. ASSONMENT OF CONIACT. ......uuiuiiiiiiiiiiiii ettt e e e ee e 103

14.Employed s Responsi.bi.l il .S 104

15. Confidential INfOrmMatioN..............ouuiiiiii e e e e eeeas 105
C. Execution of WOrKS and SEIVICES .......ccceeeiiiiiiiieeeeeiee e e e 106
16. REPIESENIALIVES. ... .uuuiiiiiiiiiieee ettt et e e e e e e e e e e e e e s smmmmmmmmms s ms s ee e e e 106
iV g (g (o[ = o PP PP PPPRPPTPPPPPP 108
18. EXECULION OF WOTKS ...ttt ettt e e e e e e e e e e e ann e e e e e e e e 109
19. Staff @NALADOUL.......cceieeeeee et e a e e 112
20. TeSt and INSPECHION. .....coiiiiiiiiiiittee s ettt et e e e e e e e e e ee s s s a s et e e e e e e e e e e e e e s e s s s e e 114
21. ReNabilitation WOTKS...........o e eeeeeeese e et e e e e e e e e e s amnsnm e e s s e 116
22. IMProVEMENT WOTKS......oii ettt e 116
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PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO

Definitions

11

KAMULU (B63) ROAD

CONTRACT AND INTERPRETATION

Bill of Quantities means the priced and completed E
of Quantities forming p

The Certificate of Completion is a document issued [
the Engineerupon completion of Rehabilitation Work
Improvement Works and Emergency Works, or p
thereof, as applicable, in accordance VBfBC54.1

The Completion Dateis the date of completion dhe
Services and Works as certified by tR@gineer in
accordance with Su@lause 10.2.

The Contract is the Contract between tiemployer
and the Contractor to perform the services to
provided by the Contractor, and to execute, comp
and maintan the Works. It consists of the documei
listed in Clause 3 below.

The Contractor is a person or corporate body whc
Tenderto carry out the Works and Services has b
accepted by thEmployer

TheCo nt r a €enderitse completedendering
document submitted by the Contractor to Emeployet

The Contract Price is the price stated in the Letter
Acceptance and thereafter as adjusted in accord
with the provisions of the Contract.

Daysare calendar daysjonths are calendar monsh

A Defect is any part of the Works and Services |
completed in accordance with the Contract.

The Defects Liability Certificate is the certificate
issued byEngineerupon correction of defects by tt
Contractor.

The Defects Liability Period is the period specified il
the Contract and is applicable for Rehabilitation Wc
and Improvement Works, with exclusions identified
the PARTICULAR CONDITION OF CONTRACT, i
any.
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Dispute Review Board (DRB)is a board of thret
members selected andtac accordance with rules ar
procedures defined in the Contract to seek to res
any dispute of any kind that may arise between
Employer andthe Contractor in connection with «
arising out of the Contract, as provided for in Claus
hereunder.

Dispute Review Expert (DRE)is one expert selecte
and acting in accordance with rules and proced
defined in the Contract to seek to resolve any dispu
any kind that may arise between tBmployerand the
Contractor in connection with or arisingut of the
contract, as provided for in Clause 6 hereunder.

Drawings include calculations and other informati
provided by the Contractor for the execution of
Contract.

Emergency Worksis a set of necessary and sufficie
activities to reinst® the Road and reconstruct
structure or right of way strip damaged as a resul
natural phenomena with imponderable consequer
such as strong storms, flooding and earthquakes.
need for execution of Emergency Works is join
identified by theEmployer andhe Contractor and fo
starting of execution of Emergency Works 1
Employer shallssue a Work Order.

The Employer is the party who employs the Contract
to carry out the Works and Services

Equipmenti s t he Cont r advebicled
brought temporarily to the Site to construct the Wc
and to carry out the Services.

Improvement Works consists of a set of interventiol
that add new characteristics to the Road in respon
existing or new traffic, safety or other cotidns, as
defined in the Specifications.

Rehabilitation Works are specific and clearly define
civil works the Contractor is required to carry out un
the conditions of the Contract, as defined in

Specifications. Rehabilitation Works quantitieseres
estimated by the Contractor to achieve the performi
standards defined by the Service Levels and offerec
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Lump-Sum price.

Thelntended Completion Dateis the date on which i
Is intended that the Contractor shall complete
Works and Servies. The Intended Completion Date
specified in the Particular ConditionBARTICULAR
CONDITION OF CONTRACYT. The Intendec
Completion Date may be revised only by thegineer
by issuing an extension of time.

Materials are all supplies, including consables, usec
by the Contractor for incorporation in the Works &
for provision of Services.

The Engineer isappointed by theEmployer to be
responsible for the overall administration of 1
Contract on behalf of thEmployer and the supervisio
of works and services to be performiggre underThe
Engineer maydelegate through a written instrume
some of his functions to any other competent per
retaining however the overall responsibility for t
actions of that person. THengineer maynot delgate
the overall administrative control of the Contract.

Road means the road or network of roads for which
Works and Services are contracted under the Contr:

The Road Management Office is the location
indicated by the Contractor from whichhet Road
Manager operates, and where the Contractor
receive notifications.

The Road Manager is a person appointed by tt
Contractor who is in charge of managing all activit
of the Contractor under the Contract. He is also
Contr act sentdéiige foR th@ pueposes of tf
contract

Servicesmeans all interventions on the Road under
Contract and all activities related to the managen
and evaluation of the Road which shall be carried
by the Contractor in order to achieve andkdee Road
Performance Standards as defined by the Sel
Levels, and to receive full payment of the monthly
under the contract

Service Levelsare the minimum performance standa
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Interpretation

2.1

KAMULU (B63) ROAD

for the level of quality of conditions of the Ro:
defined in theSpecifications which the Contractor sh
comply with.

The ste is the area of the road reservettwd Outering
Road Junction/Kangundo i Kamulu (B63) Road,
over a cumulative length @6 Km.

Site Investigation Reports are those that wer
included n thetenderingdocuments and are factual a
interpretative reports about the surface and subsu
conditions at the Site.

The Start Date is the date when the Contractor t
started the physical execution of the Works
Services on the site. It de not necessarily coincic
with any of the Site Possession Dates.

A Subcontractor is a person or corporate body w
has a contractual agreement with the Contractor to «
out certain activities related to the services to
provided under the contg which may include worl
on the Site.

Specifications means the Specifications of the Wol
and Services included in the Contract and
modification or addition made or approved by 1
Engineer

A Variation is an instruction given by thEnginee
which varies the Works or Services.

The Works are what the Contract requires t
Contractor to construct, install, and turn over to
Employer as covered under Rehabilitation Worl
Improvement Works and Emergendéjorks.

Work Order is an ordetlissued by théngineerto the
Contractor authorizing the execution of Improvem
Works and Emergency Works, as provided for
Clause 27 hereunder.

In interpreting these General Conditions Contract
(GCO), singular also means phlr male also mean
female or neuter, and vice versa. Headings have
significance. Words have their normal meaning ur
the language of the Contract unless specifically defil
The Engineer will provide instructions clarifying
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3 Documents
Forming the
Contract

3.1

4 Language and 4.1

5.1

KAMULU (B63) ROAD

gueries about these GeakrConditionsof Contract

(GCO).

The documents forming the Contract shall
interpreted in the following order of priority:

1. Agreement

2. Letter of Acceptance

3. Contractoro6s Bid
4. Conditions of Contract

5. Specifications

6. Drawings

7. Bills of Quantities.

If any ambiguity or discrepancy is found in t
documents theEngineer will provide instructions
clarifying the position.

The language of the Contract shall be English. The
of the Contract is that of thesRublic of Kenya.

Unless otherwise stated in the Contract, all notices t
given under the Contract shall be in writing, and s
be sent by personal delivery, airmail post, spe
courier, fax or Email to the address of the releve
party set out in th®PARTICULAR CONDITION OF
CONTRACT, with the following provisions:

In addition to the usual postal office contacts
tenderer is required to provide official email addres:
be used to communicate urgent letters requiring tin
resporses from the tenderer like tender addenc
(addenda), award letter or any other deemed ur
from the Employer requiring timely preparation a

reply.
The Contractors address is

rrrrrrrrrrrrrr

Name .eeeeeeeeeeeeece

P.O. Box . eéeéeéeééeéeecéecée

Law
5 Notices
KeNHA2030/2018
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City/Town : eééeéeéeéeéceéécécece.
Emalil . éééeééeéecéecéececee
Telephone : ééééééeeceeeeéeééeé

5.1.1 Any notice sent by fax or dnail shall be
confirmed within two (2) days after dispatch by not
sent by airmail post or special courier, except
otherwise specified in the Contract.

5.1.2Any notice sent by airmail post or special coul
shall bedeemed (in the absence of evidence of ea
receipt) to have been delivered ten (10) days ¢
dispatch. In proving the fact of dispatch, it shall
sufficient to show that the envelom®ntaining suct
notice was properly addressed, stamped and conv
to the postal authorities or courier service
transmission by airmail or special courier.

5.1.3Any notice delivered personally or sent by fax
E-mail shall be deemed to have beetiviered on date
of its dispatch.

5.1.4Either party may change its postal, fax email
address or addressee for receipt of such notices b
(10) daysod notice to th

5.2  Notices shall be deemed to include any appro\
consents, instructions, orders and certificates to
given under the Contract.

5.3 The Contractor shall provide at its own cost, ¢
maintain in operation permanently during the durai
of the Contract, such communications equipment wil
ensures that dih written (fax or Email) and oral
(voice) communications can be established at all tirr

(a) between the Road Manager and his senior field
staff;

(b) between th&ngineer andhe Road Manager;

(c) between the public telephone system and the Rao
Managey

(d) The equipment to be provided and maintail
includes the equipment located at Eregineed s o f
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5.4 At the Start Date of the Contract, the Contractor n
communicate to thEmployer theaddress of his office
including the postal, fax and-Bail address, which fo
the purposes of this contact is called the R
Management Office, where Notices will be addres
to. TheEmployer mayequire that the physical locatic
of the Road Management Office is within the clc
geographical area of the Ba If the Contractor fails t
communicate the address of his Road Manager
Office, and theEmployer isotherwise unable to locat
the Road Manager, all notifications to the Contrac
shall be valid if they are deposited at a design:
location withinthe office of theEngineer and if a copy
I's sent to the Contract

Start Date and 5.5  The Start Date shall be not later than 30 days afte

Completion issuance of the Letter of Acceptance. The Contra
shall attain the required Sace Levels within the time
specified in the Timetable in the Specifications. T
Contract will be completed after the number of mor
specified in the Timetable has elapsed

6 Settlement of 6.1 Dispute Review Board
Disputes
(Alternative 6.1.1If any dispute of any kind whatsoever shall ar
when using a between th&mployer andhe Contractor in connectio
Dispute Review with or arising out of the Contract, including withc
Board) prejudice to the generality of the foregoing, &

guestion regarding itsxistence, validity or terminatior
or the execution of the Works and Servieshether
during the progress of the execution or after comple
and whether before or after the terminati
abandonment or breach of the Conatiie parties
shall seek to redve any such dispute or difference

mutual consultation. If the parties fail to resolve suc
dispute or difference by mutual consultation, then
matter in dispute shall, in the first place, be referre:
writing by either party to the Disputes Rew Board
(6the Boardoé), with a c¢

6.1.2The Board shall be established when each of
three Board Members hac
Decl aration of Acceptan
Rules and Procedures (which, along withe
Declaration of Acceptance form, are attached to
Contract). The Board shall comprise three Memt
experienced with the type of construction and serv
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involved in the Contract and with the interpretation
contractual documents. One Member shalldelectec
by each of theEmployer andthe Contractor ant
approved by the other. If either of these Members is
so selected and approved within 28 days of the da
the Letter of Acceptance, then upon the reques
either or both parties such Memistrall be selected ¢
soon as practicable by the Appointing Author
specified in the PARTICULAR CONDITION OF
CONTRACT. The third Member shall be selected
the other two and approved by the parties. If the
Members selected by or on behalf of the ipartail to
select the third Member within 14 days after the late
their selections, or if within 14 days after the seleci
of the third Member, the parties fail to approve t
Member, then upon the request of either or both pa
such third Membeshall be selected promptly by tt
same Appointing Authority specified in tf
PARTICULAR CONDITION OF CONTRACTwho
shall seek the approval of the proposed third Men
by the parties before selection but, failing st
approval, nevertheless shall selecg tinird Member.
The third Member shall serve as Chairman of
Board.

6.1.3In the event of death, disability, or resignation
any Member, such Member shall be replaced in
same manner as the Member being replaced
selected. If for whatever loér reason a Member sh:
fail or be unable to serve, the Chairman (or failing
action of the Chairman then either of the ot
Members) shall inform the parties and such-gerving
Member shall be replaced in the same manner a:
Member being repla was selected. Any replacems
made by the parties shall be completed within 28 ¢
after the event giving rise to the vacancy on the Bo
failing which the replacement shall be made by
Appointing Authority in the same manner as descri
above. Rplacement shall be considered comple
when t he new Member S i
Declaration of Acceptance. Throughout &
replacement process the Members not being repl
shall continue to serve and the Board shall continu
function and its actities shall have the same force a
effect as if the vacancy had not occurred, provic
however, that the Board shall not conduct a hearing
iIssue a Recommendation until the replacemen
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completed.

6.1.4Either theEmployer orthe Contractor mayefer a
dispute to the Board in accordance with the provisi
of the DRBO6s Rules and
Contract. The Recommendation of the Board shal
binding on both parties, who shall promptly give eff
to it unless and until the sameafihbe revised, a
hereinafter provided, in an arbitral award. Unless
Contract has already been repudiated or terminatec
Contractor shall continue to proceed with the Wc
and Services in accordance with the Contract.

6.1.5 If either the Employer or the Contractor is
dissatisfied with any Recommendation of the Board
if the Board fails to issue its Recommendation wit
56 days after receipt by the Chairman of the Boar:
the written Request for Recommendation, then ei
the Employer orthe Contractor may, within 14 da
after his receipt of the Recommendation, or within
days after the expiry of the said-B@y period, as th
case may be, give notice to the other party of
intention to commence arbitration, as hereina
provided,as to the matter in dispute. Such notice s
establish the entitlement of the party giving the sam
commence arbitration, as hereinafter provided, a
such dispute and, subject to SOkause 6.3, nc
arbitration in respect thereof may be commencdessr
such notice is given.

6.1.61f the Board has issued a Recommendation to
Employer andthe Contractor within the said 56 da
and no notice of intention to commence arbitration a
such dispute has been given by eitherEngployer or
the Contactor within 14 days after the parties recei
such Recommendation from the Board,
Recommendation shall become final and binding u
the Employer andhe Contractor.

6.1.7Whetherit has become final and binding upon t
Employer andhe Contrator, a Recommendation she
be admissible as evidence in any subsequent dit
resolution procedure, including any arbitration
litigation having any relation to the dispute to which"
Recommendation relates.

KeNHA2030/2018 Issued by Kenya National Highways Authority 97



PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
KAMULU (B63) ROAD

6.1.8 All Recommendations that havedoene final and
binding shall be implemented by the parties forthwitt

6.2 Arbitration

6.2.1 If either the Employer or the Contractor is
di ssatisfied with the E
Employer orthe Contractor may, in accordance w
SubClause 6.1.5, give notice to the other party of
intention to commence arbitration, as hereina
provided, as to the matter in dispute, and no arbitre
in respect of this matter may be commenced ur
such notice is given. The arbitral tribunal $telve full
power to open review, and revise any decisio
opinion, instruction, determination, certificate, and «
Recommendation(s) of the Board

6.2.2 Any dispute in respect of which a notice
intention to commence arbitration has been given
accordance with GCSub clausé.2.1, shall be finally
settled by arbitrationNeither party shall be limited i
the proceedings before such arbitration tribunal to
evidence nor arguments put before the Boafdr
obtaining his Recommendation(s) pursudn Sub
Clause 6.2.1. No Recommendation shall disqualify
Board from being called as a witness and giv
evidence before the arbitrator(s) on any ma
whatsoever relevant to the dispute Arbitration may
commenced prior to or after completion oé thivorks
and Services.

6.2.3 Arbitration proceedings shall be conducted
accordance with the rules of procedure designate
the PARTICULAR CONDITION OF CONTRACT

6.3 Where neither theemployer northe Contractor ha
given notice of intention taommence arbitration of
dispute within the period stated in SGlause 6.1.5 an
the related Recommendation has become final
binding, either party may, if the other party fails
comply with such Recommendation and with
prejudice to any other ry it may have, refer th
failure to arbitration in accordance with SGiause 6.2.
The provisions of SulClause 6.1 shall not apply to ai
such reference
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6.4

6 Settlement of 6.1
Disputes
(Alternative
when using a
Dispute Review
Expert)

KAMULU (B63) ROAD

Notwithstanding any reference to the Board
Arbitration herein,

(@) the parties shall continueot perform their
respective obligations under the Contract unl
they otherwise agree

(b) the Employer shallpay the Contractor any monit
due the Contractor

Dispute Review Expert

6.1.11f any dispute of any kind whatsoever shall ar
between th&mployer andhe Contractor in connectio
with or arising out of the Contract, including withc
prejudice to the generality of the foregoing, ¢
guestion regarding its existence, valdir termination,
or the execution of the Works and Servi&eshether
during the progress of the execution or after comple
and whether before or after the terminati
abandonment or breach of the Con@atiie parties
shall seek to resolve any such dispor difference by
mutual consultation. If the parties fail to resolve suc
dispute or difference by mutual consultation, then
matter in dispute shall, in the first place, be referre:
writing by either party to the Disputes Review EXxp
( 6 D RWith & copy to the other party.

6.1.2The DRE shall take up his functions after hav
signed a DREOGs Decl arat
by the DREOGs Rules and
the Declaration of Acceptance form, are attached tc
Contract). The DRE shall be a person experienced
the type of construction and services involved in
Contract and with the interpretation of contract
documents and shall be selected by agreement bet
the Employer andthe Contractor. If the DREs not
selected within 28 days of the date of the Lettel
Acceptance, then upon the request of either or |
parties the DRE shall be selected as soon as practi
by the Appointing Authority specified in th
PARTICULAR CONDITION OF CONTRACT

6.13 In the event of death, disability, or resignation
the DRE, the latter shall be replaced by agreer
between the Employer and the Contractor. Any
replacement made by the parties shall be compl
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within 28 days after the event giving rise to thechfe
a replacement, failing which the replacement shal
made by the same international appointing authorit
above.

6.1.4Either theEmployer orthe Contractor may refer
dispute to the DRE in accordance with the provision
t he DRE O sd FRacddwes, attaohed to t
Contract. The Recommendation of the DRE shall
binding on both parties, who shall promptly give eff
to it unless and until the same shall be revised
hereinafter provided, in an arbitral award. Unless
Contract haslready been repudiated or terminated,
Contractor shall continue to proceed with the Wc
and Services in accordance with the Contract.

6.1.5 If either the Employer or the Contractor is
dissatisfied with any Recommendation of the DRE
if the DRE fails to issue his Recommendation within
days after he has received the written Request
Recommendation, then either thHemployer or the
Contractor may, within 14 days after his receipt of
Recommendation, or within 14 days after the expin
the said 5&lay period, as the case may be, give no
to the other party of his intention to commer
arbitration, as hereinafter provided, as to the matte
dispute. Such notice shall establish the entitlemer
the party giving the same to commencbitaation, as
hereinafter provided, as to such dispute and, subje
SubClause 6.3, no arbitration in respect thereof ma
commenced unless such notice is given.

6.1.6If the DRE has issued a Recommendation to
Employer andthe Contractor witim the said 56 day:
and no notice of intention to commence arbitration a
such dispute has been given by eitherEngployer or
the Contractor within 14 days after the parties rece
such Recommendation from the DRE, f
Recommendation shall becomedi and binding upot
the Employer andhe Contractor.

6.1.7Whetherit has become final and binding upon t
Employer andhe Contractor, a Recommendation s
be admissible as evidence in any subsequent dit
resolution procedure, including any #ration or
litigation having any relation to the dispute to which "
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Recommendation relates.

6.1.8 All Recommendations that have become final :
binding shall be implemented by the parties forthwitt

6.2  Arbitration

6.2.1 If either the Employer or the Contractor is
di ssatisfied with the I
Employer orthe Contractor may, in accordance w
SubClause 6.1.5, give notice to the other party of
intention to commence arbitration, as hereina
provided, as to the atter in dispute, and no arbitratic
in respect of this matter may be commenced ur
such notice is given. The arbitral tribunal shall have
power to open up, review, and revise any decis
opinion, instruction, determination, certificate, and
Recommendation(s) of the DRE.

6.2.2 Any dispute in respect of which a notice
intention to commence arbitration has been given
accordance with GCSub clausé.2.1, shall be finally
settled by arbitrationNeither party shall be limited i
the poceedings before such arbitration tribunal to
evidence nor arguments put before the DRior
obtaining his Recommendation(s) pursuant to -
Clause 6.2.1. No Recommendation shall disqualify
DRE from being called as a witness and giv
evidence befe the arbitrator(s) on any matt
whatsoever relevant to the dispute Arbitration may
commenced prior to or after completion of the Wo
and Services.

6.2.3 Arbitration proceedings shall be conducted
accordance with the rules of procedure design in
the PARTICULAR CONDITION OF CONTRACT

6.3 Where neither theEmployer northe Contractor ha:
given notice of intention to commence arbitration c
dispute within the period stated in SGlause 6.1.5 an
the related Recommendation has becomal fiand
binding, either party may, if the other party fails
comply with such Recommendation and with
prejudice to any other right it may have, refer
failure to arbitration in accordance with SGhause 6.2.
The provisions of Sullause 6.1 shallat apply to any

KeNHA2030/2018 Issued by Kenya National Highways Authority 101



PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO

6.4

B

7 Scope of Works 7.1

and Services

8 Design
Responsibility

7.2

8.1

KAMULU (B63) ROAD
such reference

Notwithstanding any reference to the DRE
Arbitration herein

(a) the parties shall continue to perform their respec
obligations under the Contract unless they otherwise
agree

(b) the Employer shallpay the Catractor any monie:
due the Contractor.

ASSIGNMENT OF RESPONSIBILITIES

Unless otherwise expressly limited in t
Speci fications, t he Con
Design, the carrying out of all Works and t
performance of all Services required for keeping

Road in accordance with the Service Levels define
the Specifications, while at the same time respecting
plans, procedures, specifications, drawings, codes
any other documents as identified lme tSpecifications
Such specifications include, but are not limited to,
provision of supervision and engineering services;
supply of labour, materi al s, eqgl
Equipment; construction utilities and supplie
temporary materials, sitctures and facilities
transportation (including, without limitation, unloadii
and hauling to, from and at the Site); and stor:
except for those supplies, works and services that
be provided or performed by tHemployer if any, as
set forth in he corresponding Specifications.

The Contractor shall, unless specifically excluded in
Contract, perform all such work, services and/or suj
all such items and materials not specifically mentio
in the Contract but that can be reasonablgrigid from
the Contract as being required for attaining

Performance Standards (as specified in Clause 2
GCQ as if such work, services and/or items ¢
materials were expressly mentioned in the Contract.

The Contractorshall be responsible for thdesign
provided to or produced by himnd programming o
the Works and Services, and for the accuracy
completeness of the information used for that de:
and programming in accordance with the requirem
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established inhte Specifications.
8.2  Specifications and Drawings

8.2.1 The Contractor shalimplement he basic anc
detailed design and the engineering work in complie
with the provisions of the Contract and t
Specifications, or where nsb specified, in acardance
with good engineering practice.

The Contractor shall be responsible for ¢
discrepancies, errors or omissions in the specificati
drawings and other technical documents that it
prepared, whether such specificatiomsawings and
other docurents have been approved by taegineer
or not, if such discrepancies, errors or omissions are
because of inaccurate information furnished in writ
to the Contractor by or on behalf of thenployet

8.2.2 The Contractor shall be entitled to deich
responsibility for any design data, drawing
specification or other document, or any modificat
thereof, provided or designated by, or on behalf of,
Employer by giving a notice of such disclaimer to t
Engineer

8.3 Codes and Standards

Wherever references are made in the Contract to ¢
and standards in accordance with which the Con
shall be executed, the edition or the revised versio
such codes andtandardscurrent at the date twent
eight (28) days prior to date tdndersubmission shall
apply unless otherwise specified. During Contr
execution, any changes in such codes and stan
shall be applied after approval by tEgmployer and
shall be treated in accordance wakCC Clause 63.

8.4  Approval/Review of TechnicdDbocuments b¥ngineer

8.4.1For those Works specified in tHARTICULAR
CONDITION OF CONTRACT the Contractor sha
prepare (or cause its Subcontractors to prepare)
furnish to theEngineer thedocuments listed in th
Specifications (List of Documés for Approval or
Review) for its approval or review.

Unless otherwise specified in thPARTICULAR
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CONDITION OF CONTRACT the Contractor sha
not be required to submit for tiemployeb s ap

the Design or other technical documents concerning
Maintenance Services remunerated through mor
lump-sum payments.

Any part of the Works covered by or related to

documents to be approved by tBmgineer shallbe
executed only after thengineed s appr ov a

GCC SubClauses 8.4.2 through 8.4.fadl apply only
to those documents requiring thgineed s a p |
but not to those furnished to tHengineer for his
information or review only.

8.4.2 Within fourteen (14) days after receipt by t
Engineer ofany document requiring th&ngineeo ¢
approval in accordance witBCC SubClause 8.4.1, th
Engineer shalleither return one copy thereof to t
Contractor with its approval endorsed thereon or <
notify the Contractor in writing of its disapprov
thereof and the reasons therefore andntbeifications
that theEngineer proposes

If the Engineer failsto take such action within the sa
fourteen (14) days, then the said document shal
deemed to have been approved byBEhgineer

8.4.3TheEngineer shalhot disapprove any documen
except on the grounds that the document does not
comply with some specified provision of the Contrac
or that it is contrary to good engineering practice.

8.4.4 If the Engineer disapprovethe document, th
Contractor shall modify the document and resubin
for the Engineeds appr oval i 16CCa
SubClause 8.4.2. If theEngineer approvesthe
document subject to modification(s), the Contrac
shall make the required modification(s), whereupon
document shall be deemed to have been approved

8.4.51f any dispute or difference occurs between
Employer andthe Contractor in connection with «
arising out of the disapproval by tlengineer ofany
document and/or any modification(s) thereto t
cannot be settled between the parties witha
reasonable period, then such dispute or difference
be referred to the DRB (or DRE) for determination
accordance witftGCC SubClause 6.1 hereof. If suc
dispute or difference is referred to the DRB (or DR
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9.1

10.1
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the Engineer shalgjive instructions sito whether and i
so, how, performance of the Contract is to proceed.
Contractor shall proceed with the Contract

accordance with th&ngineedbs i nstruct
that i1 f the DRB (or DRE
on the dispute and if tHemployer hasiot given notice
under GCC SubClause 6.1.5 hereof, then tl
Contractor shall be reimbursed by taeployer forany
additional costs incurred by reason of such instruct
and shall be relieved of such responsibility or liabi
in connectbn with the dispute and the execution of -
instructions as the DRB (or DRE) shall decide, and
Time for Completion shall be extended accordingly.

8.4.6 The Engineed s approval,
modification of the document furnished by t
Contracor, shall not relieve the Contractor of a
responsibility or liability imposed upon it by ar
provisions of the Contract except to the extent that
subsequent failure results from modifications requi
by theEngineer

8.4.7The Contractor shallat depart from any
approved document unless the Contractor has first
submitted to thé&ngineer aramended document and
obtained thé&engineed6 s appr oval t he
the provisions of thi&CC SubClause 8.4.

If the Engineer requestany change in rey already
approved document and/or in any document b
thereon, the provisions @CC Clause 63.2 shall appl
to such request.

The copyright in all drawings, documents and ot
materials containing data and information furnishec
the Employer bythe Contractor herein shall rems
vested in the Contractor or, if they are furnished to
Employer directlyor through the Contractor by ar
third party, including suppliers of materials, t
copyright in such materials shall remain vesteduch
third party.

The Contractor shall start the Works and Servi
within the period specified in thd?ARTICULAR
CONDITION OF CONTRACT Upon request from th
Contractor, theEmployer shallconfirm in writing the
StartDate, after verifying that works and services hi

9 Copyright

10 Start Date and
Completion
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started on the Site.

10.2 The Contractor shall attain the required Service Le
and the Completion of the Rehabilitation a
Improvement Works (or of a part where a separate
for Completion of sah part is specified in the Contrac
within the time schedules included in t
PARTICULAR CONDITION OF CONTRACTand the
Specifications, or within such extended time to wh
the Contractor shall be entitled undeCC Clause 64
hereof

11 Contract 11.1 The Contractor shall design and carry out the W
Responsibilities and Services (including associated purchases al
subcontracting) necessary to comply with
requirements established in the Specifications with
care and diligence in accordangih the Contract.

11.2 The Contractor confirms that it hasntered this
Contract on the basis of a proper examination of
data relating to the Works and Services requi
including any data and tests provided by Emeployer
and on the basis of fiormation that the Contractc
could have obtained from a visual inspection of the
and of other data readily available to it relating to
Road as of the date twentyght (28) days prior tc
tendersubmission. The Contractor acknowledges !
any falure to acquaint itself with all such data a
information shall not relieve its responsibility f
properly estimating the difficulty or cost of successft
performing the Works and Services.

11.3 The Contractor shall acquire in its name all perrr
approvals and/or licenses from all local, state
national government authorities or public serv
undertakings in the country of tHemployer thatare
necessary for the performance of the Contr
including, without limitation, visas for the Contraciot
and Subcontractorbs per
i mported Contractords E
acquire all other permits, approvals and/or licenses
are not the responsibility of tiemployer undeiGCC
SubClause 14.3 hereof and thate necessary for th
performance of the Contract.

11.4 The Contractor shall comply with all laws in force
the country of theemployer andvhere the Works an:
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Services are carried out. The laws will include all lo«
state, national or other lawsathaffect the performanc
of the Contract and bind upon the Contractor. -
Contractor shall indemnify and hold harmless
Employer from and againstall liabilities, damages
claims, fines, penalties and expenses of whatever n
arising or resultingrbm the violation of such laws b
the Contractor or its personnel, including
Subcontractors and their personnel, but with
prejudice taGCC SubClause 14.1 hereof.

11.5 Any Plant, Material and Services that will |
incorporated in or be requiredbrf the Works anc
Services and other supplies shall have their origin ii
el igible Country as d
procurement guidelines.

11.6 The Contractor shall permit the Bank and/or pers
appointed by the Bank to inspect the Site and/or
accounts and records of the Contractor and
subcontractors relating to the performance of
Contract, and to have such accounts and records at
by auditors appointed by the Bank if required by
Bank. The Contractor 0s-
Clause 59.2.1 which provides, inter alia, that ¢
intended to materially impede the exercise of
Bankbdbs inspection and a
SubClause 11.6 constitute a prohibited practice suk
to contract termination (as well as to a

12 Subcontracting 12.1 The Contractor may subcontract activities listed in
PARTICULAR CONDITION OF CONTRACT Any
other activity under the Contract may be subcontra
only when approved by thEngineer The Contractol
may not assign the entire Contradgthout the approva
of the Employer inwriting. Subcontracting shall nc
al ter t he Contractor os
Contractor from any liability or obligation under tl
Contract and he shall be responsible for the ¢
defaults and neglects ahy Subcontractor, his agen
servants or workmen as fully as if they were the ¢
defaults or neglects of the Contractor, his age
servants or workmen.

12.2 NotwithstandingGCC Sub-Clause 12.1, the Contract
may subcontract under his own respbilisy and
without prior approval of theEmployer the small
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Works and Services also listed in tRARTICULAR
CONDITION OF CONTRACT

13 Assignment of 13.1 Neither theEmployer northe Contractor shall, withot
Contract the express prior written consent tfe other party
(which consent shall not be unreasonably withhe
assign to any third party the Contract or any |
thereof, or any right, benefit, obligation or inter
therein or there under, except that the Contractor ¢
be entitled to assign teer absolutely or by way c
charge any monies due and payable to it or that
become due and payable to it under the Contract.

14 Employerd s 14.1 The Employer shallapply due diligence to ensure t
Responsibilities accuracy of all information and/oath to be supplied t
the Contractor as described in the Specifications, ex

when otherwise expressly stated in the Contract.

14.2 The Employer shallbe responsible for acquiring ar
providing legal and physical possession of the Site
access theto, and for providing possession of a
access to all other areas reasonably required fol
proper execution of the Contract, including all requi:
rights of way, as specified in the correspond
Specifications. Th&mployer shallgive full possessio
of anaccord all rights of access thereto on or before
date(s) specified in theARTICULAR CONDITION
OF CONTRACT

14.3 The Employer shallacquire and pay for all permit
approvals and/or licenses from all local, state
national government authbbes or public service
undertakings in the country where the Site is loca
when such authorities or undertakings require
Employer toobtain them in th&amploye6 s n an
necessary for the execution of the Contract, and
specified in the coesponding Specifications.

14.4 If requested by the Contractor, tBenployer shalluse
its bestendeavourso assist the Contractor in obtainil
in a timely and expeditious manner all perm
approvals and/or licenses necessary for the executi
the Contract from all local, state or national governm
authorities or public service undertakings that s
authorities or undertakings require the Contractol
Subcontractors or the personnel of the Contracto
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Subcontractors, as the case may be, taiobt

14.5 The Employer shallbe responsible for the continut
operation of the Road after Completion, in accorde
with GCC SubClause 28, and shall be responsible
facilitating the Guarantee Test(s) for the Road,
accordance witlcCC SubClause D.

14.6 All costs and expenses involved in the performanc
the obligations under thiSCC Clause 14 shall be th
responsibility of the Employer save those to b
incurred by the Contractor with respect to
performance of Guarantee Tests, in acanog with
GCC SubClause 20.

15 Confidential 15.1 The Employer and the Contractor shall kee
Information confidential and shall not, without the written cons
of the other party hereto, divulge to any third party
documents, data or other informatifamnished directly
or indirectly by the other party hereto in connect
with the Contract, whether such information has b
furnished prior to, during or following termination
the Contract. Notwithstanding the above, the Contra
may furnish to itsSubcontractor(s) such documen
data and other information it receives from
Employer to the extent required for th
Subcontractor(s) to perform its work under f
Contract, in which event the Contractor shall obt
from such Subcontractor(s) an un&ing of
confidentiality similar to that imposed on tl
Contractor under thi&§CC Clause 15.

15.2 The Employer shallnot use such documents, data ¢
other information received from the Contractor for ¢
purpose other than the operation and maintemai the
Road. Similarly, the Contractor shall not use si
documents, data and other information received f
the Employer forany purpose other than the desi
procurement of Plant and Equipment, constructior
such Works and Services as are requifed the
performance of the Contract.

15.3 The obligation of a party und€CC SubClauses 15.]
and 15.2 above, however, shall not apply to !
information which
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(a) now or hereafter enters the public domain thro
no fault of that party;

(b) canbe proven to have been possessed by that |
at the time of disclosure and which was not previol
obtained, directly or indirectly, from the other pa
hereto;

(c) otherwise lawfully becomes available to that p¢
from a third party that has no obdgon of
confidentiality.

15.4 The above provisions of thiSCC Clause 15 shall nc
in any way modify any undertaking of confidentiall
given by either of the parties hereto prior to the dat
the Contract in respect of the Works and Service
anypart thereof.

15.5 The provisions of thislGCC Clause 15 shall surviv
termination, for whtever reason, of the Contract.

C EXECUTION OF WORKS AND SERVICES

16 Representatives 16.1 Engineer

If the Engineer isnot named in the Contract, the
within fourteen (14) days of the issuance of the Le
of Acceptance by thé&mployer the Employer shall
appoint and notify the Contractor in writing of the na
of the Engineer The Employer mayfrom time to time
appoint some other person as tegineer inplace of
the person previously so appointed, and shall gi\
notice of the name of such other person to
Contractor without delay. No such appointment shal
made at such a time or in such a manner as to im
the progress of the Works and ServiceSuch
appointment shall only take effect upon receipt of s
notice by the Contractor. THengineer shalfepresent
and act for theemployeralwaysduring the period o
the Contract. All notices, instructions, orde
certificates, approvals and all otheommunications
under the Contract shall be given by tRegineer
except as herein otherwise provided.

All notices, instructions, information and oth
communications given by the Contractor to
Employer underthe Contract shall be given to ti
Engineey except as herein otherwise provided.

The Engineer maydelegate any of his duties ai
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responsibilities to other people, except to
Adjudicator, after notifying the Contractor, and m
cancel any delegation after notifying the Contractor.

16.2 Road Manager

16.2.1 If the Road Manager is not named in 1
Contract, then the Contractor shall appoint the R
Manager before the Start Date and shall request
Employer in writing to approve the person ¢
appointed. If theEmployer makesio objection tothe
appointment within fourteen (14) days, the R«
Manager shall be deemed to have been approved.
Employer objectso the appointment within fourtee
(14) days giving the reason therefore, then

Contractor shall appoint a replacement withinrteen
(14) days of such objection, and the forego
provisions of thisGCC SubClause 16.2.1 shall app!
thereto.

16.2.2 The Road Manager shall represent and act
the Contractoalwaysduring the period of the Contra
and shall give to theéengineer allt he Con
notices, instructions, information and all ott
communications under the Contract. The R
Manager shalbverseethe dayto-day management
the works and services to be provided under
contract on behalf of the Contractor,dashall have
legal and all other faculties to take all necess
decisions related to the execution of the contract.
All notices, instructions, information and all oth
communications given by tHemployer orthe Engineer
to the Contractor under the Coatt shall be given t
the Road Manager or, in its absence, its deputy, e»
as herein otherwise provided.

The Contractor shall not revoke the appointment of
Road Manager without th&mployeb s pr i o
consent, which shall not be unreasonablyhiagld. If
the Employer consentghereto, the Contractor she
appoint some other person as the Road Man:
pursuant to the procedure set outGEC SubClause
16.2.1.

16.2.3The Road Manager may, subject to the appr¢
of the Employer (which shall not be unreasonabl
withheld), at any time delegate to any person any of
powers, functions and authorities vested in him or
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Any such delegation may be revoked at any time. .
such delegation or revocation shall be subject to a |
notice to theengineer signedy the Road Manager, ar
shall specify the powers, functions and authori
thereby delegated or revoked. No such delegatio
revocation shall take effect unless and untl a c
thereof has been delivered to thegineer

Any act or errcise by any person of powers, functic
and authorities so delegated to him or her in accord
with this GCC Sub-Clause 16.2.3 shall be deemed to
an act or exercise by the Road Manager.

16.2.4From the Start Date until Completion, the Rc
Manager shall supervise all work and services donu
the Site by the Contractor and shall be present a
Site throughout normal working hours except when
leave, sick or absent for reasons connected with
proper performance of the Contract. Wheneves
Road Manager is absent from the Site, a suitable pe
shall be appointed to act as his or her deputy.

16.2.5The Employer mayby notice to the Contractc
object to any representative or person employed by
Contractor in the execution of the Catt who, in the
reasonable opinion of th&mployer may behave
inappropriately, may be incompetent or negligent,
may commit a serious breach of the Site regulat
provided under the Specifications. TEenployer shall
provide evidence of the same, wéapon the
Contractor shall remove such person from the Site

16.2.6If any representative or person employed by
Contractor is removed in accordance WiCC Sub
Clause 16.2.5, the Contractor shall, where requi
promptly appoint a replacement.

17 Work Program 17.1 Contractords Organi zat.

The Contractor shall supply to tHengineer achart
showing the proposed organization to be establishe
the Contractor for carrying out the Works and Servit
The chart shall include the identities of theyl
personnel together with the curricula vitae of such
personnel to be employed as included in
Contractords Bid. The C
the Engineer inwriting of any revision or alteration ¢
such an organization chart.
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17.2 Progam of Performance

Not later than the Start Date, the Contractor s
prepare and supply to thEngineer aprogram of
performance of the Contract, made in the fc
specified in the Specifications and showing
sequence in which it proposes to desagd carry oult
the Works and Services, as well as the date by w
the Contractor reasonably requires that Hmaployer
shall have fulfilled its obligations under the Contract
as to enable the Contractor to execute the Contra
accordance with the e@gram and to achiev
Completion in accordance with the Contract. T
Contractor shall update and revise the program as
when appropriate, but without modification in t
Times for Completion given in th€ ARTICULAR
CONDITION OF CONTRACT and any extensio
granted in accordance witBCC Clause 64, and sha
supply all such revisions to tl#ngineer

17.3 Progress Report

The Contractor shall monitor progress of all -
activities specified in the program referred toGCC
SubClause 17.2 above, amsdipply a progress report-
the Engineer everymonth together with his Monthl
Statement. The progress report shall be in a f
acceptable to theéEngineer inaccordance with thi
Specifications.

17.4 Progress of Execution

If at any time the Contragtr 6 s act ual

behind the program referred to BCC SubClause
17.2, or it becomes apparent that it will so fall behi
the Contractor shall prepare and supply toEhgineer
a revised program, taking into account the prevalil
circumstance, and shall notify theEngineer ofthe
steps being taken to expedite progress so as to
Completion of the Works and Execution of Servi
activities within the Time for Completion und&CC
SubClause 10.2, any extension thereof entitled ur
GCC Sub-Clause 64, or any extended period as r
otherwise be agreed upon between HEmployer and
the Contractor.
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18.1

18.2
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Work Procedures

The Contract shall be executed in accordance witk
Contract Documents and the procedures given in
Specificatiors.

Setting Out/Supervision/Labio

18.1.1Bench MarkThe Contractor shall be responsit
for the true and proper setthogit of the Works in
relation to bench marks, reference marks and lines
provided to it in writing by opn behalf of the
Employer

If, at any time during the progress of execution of
Works, any error shall appear in the position, leve
alignment of the Works, the Contractor shall forthw
notify the Engineer ofsuch error and, at its ow
expense, immdiately rectify such error to th
reasonable satisfaction of tBgineer If such error is
based on incorrect data provided in writing by or
behalf of theEmployer the expense of rectifying tr
same shall be borne by tEenployer

18.1.2Contraco r 6 s S u PeerContracioroshal
give or provide all necessary supervision during
execution of the Works, and the Road Manager o
deputy shall be on the Site to provide Atithe
supervision of the execution. The Contractor s
provide andemploy only technical personnel who &
skilled and experienced in their respective callings
supervisory staff who are competent to adeque
supervise the work at hand.

Contractords Equi pment

1821 A1l | contractorsbo Ehg
Contractor onto the Site shall be deemed to be intel
to be used exclusively for the execution of the Contr
The Contractor shall not remove the same from the
without informing theEngineer

18.2.2Unless otherwise specified in the Contragpon
completion of the Works and Services, the Contractt
shall remove from the Site all Equipment brought by
the Contractor onto the Site and any surplus materic
remaining thereon.

18 Execution of
Works
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18.2.3 The Employer will, if requested, use its be
endeavourdo assist the Contractor in obtaining a
local, state or national government permission requ
by the Contractor for
Equipment imported by the Contractor for use in
execution of the Contract that is no longer requited
the execution of the Contract.

18.3 Site Regulations and Safety

The Employer andhe Contractor shall establish Site
regulations setting out the rules to be observed in th
execution of the Contract at the Site and shall comp
therewith. The Cotractor shall prepare and submit to
theEmployer with a copy to th&ngineey proposed
Site regulations for thEmployeb s appr ov a
approval shall not be unreasonably withheld.

Such Site regulations shall include, but shall not be
limited to, rules in respect of security, safety, traffic
control, accident response, gate control, sanitation,
medical care, and fire prevention.

18.4 Access to site for Other Contractors

The Contractor shall, upon written request from
Employer orthe Engineer give site access to oth
contractors employed by tHemployer onor near the
site.

18.5 Site Clearance

18.5.1 Site Clearance in Course of Executidn the
course of carrying out the Contract, the Contractor ¢
keep the Site reasonably freeorftr all unnecessar
obstruction, store or remove any surplus materials,
away any wreckage, rubbish or temporary works fi
the Site, and remove ai
longer required for execution of the Contract.

18.5.2 Clearance of Site feer Completion After
Completion of all parts of the Works and Services,
Contractor shall clear away and remove all wreck:
rubbish and debris of any kind from the Site, and s
leave the Site and the Road clean and safe.

18.6 Watching and Ligting
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The Contractor shall provide and maintain at its ¢
expense all lighting, fencing, and watching when
where necessary for the proper execution and
protection of the Works and Services, for the protec
of his own installations and his @wgment, for the
safety of the owners and occupiers of adjacent proy
and for the safety of the public.

18.7 Access to the Site

The Contractor shall allow tHengineer anény person
authorized by th&ngineer acceds the Site and to an
place where work in connection with the Contract
being carried out or is intended to be carried out.

18.8 Management Meetings

18.8.1 Either the Engineer orthe Contractor may
require the other to attend a management meeting.
business of a managemaneeting shall be to revie
the plans for remaining work and to deal with mati
raised by either the Contractor or tBmployer

18.8.2 The Engineer shallrecord the business «
management meetings and provide copies of the re
to those attendinthe meeting and to tHemployer The
responsibility of the parties for actions to be taken s
be decided by th&ngineer eitheduring or after the
management meeting and stated in writing to all \
attended the meeting.

19 Staff and 19.1 The Contractor shall employ the key personnel nar
Labour in the Contractordés Bid
in the Specifications or other personnel approved by
Engineer The Engineer will approve any propose
replacement of key personnel only if theglevant
gualifications and abilities are substantially equal tc
better than those of the personnel listed in
Contractords Bi d.

19.2 Labaur

(a) The Contractor shall provide and employ on the
for the execution of the Works and Serviceshs
skilled, semiskilled and unskilled labour as is
necessary for the proper and timely execution of
Contract. The Contractor is encouraged to use |
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labourthat has the necessary skills.

(b) Unless otherwise provided in the Contract,

Contractor shall be responsible for the recruitme
transportation, accommodation and catering of
labour, local or expatriate, required for the executior
the Contract and for all payments in connect
therewith.

(c) The Contractor shall be responsible fbtamning all
necessary permit(s) and/or visa(s) from the approp
authorities for the entry of alabourand personnel t
be employed on the Site into the country where the
IS located.

(d) The Contractor shall at its own expense provide
means of repatriation to all of its and it
Subcontractordés personn
the Site to their various home countries. It shall ¢
provide suitable temporary maintenance of all s
persons from the cessation of their employment on
Cortract to the date programmed for their departure
the event that the Contractor defaults in providing s
means of transportation and temporary maintena
the Employer mayprovide the same to such person
and recover the cost of doing so from tren@actor.

(e) The Contractor shall at all times during the progi
of the Contract use its beshdeavourgo prevent any
unlawful, riotous or disorderly conduct behaviourby

or amongst its employees and thabour of its

Subcontractors.

() The Contactor shall provide lodging, medic
assistance, alimentation and sanitary installations
the employees |l iving in
comply with the Social, Sanitary and Health Conditic
of Labour requirements established in
Specificatons.

(g) The Contractor shall, in all dealings with labour
and thelabourof its Subcontractors currently employ
on or connected with the Contract, pay due regard t
recognized festivals, official holidays, religious or otl
customs and all lo¢d&aws and regulations pertaining
the employment of

(h) HIV-AIDS Prevention. If so indicated in tF
PARTICULAR CONDITION OF CONTRACT the
Contractor shall conduct an HIXIDS awarenes:
programme via an approved service provider
specialized NGO, ral shall undertake such oth
measures as are specified in this Contract to reduc
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risk of the transfer of the HIV virus between and amu
the Contractords Person
promote early diagnosis and to assist affec
individuals The Contractor shall throughout tl
contract: (i) conduct Information, Education a
Consultation Communication (IEC) campaigns, at l¢
every other month, addressed to all the Site staff
labour (including all the Contractor's employees,

SubContractors and Consultants' employees work
on the Site, and truck drivers and crew mak
deliveries to the Site for Works and Services execi
under the contract, and to the immediate Ic
communities, concerning the risks, dangers and imj
and appopriate avoidanceehaviourwith respect to of
Sexually Transmitted Diseases (SBD)r Sexually
Transmitted Infections (STI) in general and HIV/AIL
in particular; (ii) provide male or female condoms

all Site staff andabouras appropriate; and (iii)rpvide
for STI and HIV/AIDS screening, diagnosi
counsellingand referral to a dedicated national STI ¢
HIV/AIDS program, (unless otherwise agreed) of
Site staff andabour

(i) If so indicated in thePARTICULAR CONDITION
OF CONTRACT the Contractorshall include in the
program to be submitted for the execution of the Wt
and Services under Suitlause 17 a program for Si
staff and labour and their families in respect of Sexu
Transmitted Infections (STI) and Sexually Transmit
Diseases (STD)ncluding HIV/AIDS. The STI, STD
and HIV/AIDS alleviation program shall indicate whe
how and at what cost the Contractor plans to satisfy
requirements of this SeBGlause and the relate
specification. For each component, the program ¢
detail theresources to be provided or utilized and «
related sulrontracting proposed. The program st
also include provision of a detailed cost estimate \
supporting documentation. Payment to the Contra
for preparation and implementation this prograralls
not exceed the Provisiongbum dedicated for thi
purpose.

19.3 Removal of staff

If the Engineer askghe Contractor to remove a pers
who is a member of t he
force, stating the reasons, the Contractor shall er
tha the person leaves the Site within seven days
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has no further connection with the work in the Contr:
19.4 Work at Night and on Holidays

Unless otherwise provided in the Contract, if and w
the Contractor considers it necessary to carrywauk
at night or on public holidayso meet the Service
Levels and the Time for Completion, and requests
Employebs consent thereto

the Employer shallnot unreasonably withhold suc

consent.
20 Test and 20.1 TheContractor shall at its own expense carry out on
Inspection Site all such tests and/or inspections as are specifi

the Specifications, and in accordance with
procedures described in the Specifications.

20.2 The Employer andthe Engineer ortheir desigated
representatives shall be entitled to attend the afore
test and/or inspection

20.3 For tests to be carried out on the initiative of
Contractor, whenever the Contractor is ready to ¢
out any such test and/or inspection, he shall gi
reasonable advance notice of such test and/or inspe
and of the place and time thereof to tegineer The
Contractor shall provide th&ngineer witha signed
report of the results of any such test and/or inspectic

20.4 If the Employer or Engineer (or their designatet
representatives) fails to attend a scheduled test a
inspection, or if it is agreed between the parties
such persons shall not attend, then the Contractor
proceed with the test and/or inspection in the absen:
such pesons, and may provide thengineer witha
signed report of the results thereof.

20.5 The Engineer mayequire the Contractor to carry o
any test and/or inspection not required by the Cont
provided t hat t he Cont
expenss incurred in the carrying out of such test an
inspection shall be added to the Contract Price. Fur
if such test and/or inspectiompedethe progress of th
wor ks and/ or the Contr a
obligations under the Contractuel allowance will be
made in respect of the Time for Completion and
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other obligations so affected.

20.6 If Rehabilitation Works, Improvement Works
Emergency Works fail to pass any test anc
inspection, the Contractor shall either rectify orlaep
such works and shall repeat the test and/or inspe
upon giving a notice und&CC Sub-Clause 20.3.

20.7 If any dispute or difference of opinion shall ari
between the parties in connection with or arising ou
the test and/or inspection dfe Works and Services, (
part of them, that cannot be settled between the pe
within a reasonable period of time, it may be referre
the RDB (or DRE) for determination in accordar
with GCCSub-Clause 6.1.

20.8 The Contractor agrees that neitlthe execution of ¢
test and/or inspection of the Works and Services or
part of them, nor the attendance by Hraployer orthe
Engineey nor the issue of any test certificate pursu
to GCC SubClause 20.4, shall release the Contra
from any otheresponsibilities under the Contract.

20.9 No part or foundations shall be covered up on the
without the Contractor carrying out any test anc
inspection required under the Contract. The Contra
shall give a reasonable notice to thegineerwhenever
any such part or foundations are ready or about t
ready for test and/or inspection; such test an
inspection and notice thereof shall be subject to
requirements of the Contract.

20.1 The Contractor shall uncover any part of the Véook

0 foundations, or shall make openings in or through
same as th&ngineer mayrom time to time require a
the Site, and shall reinstate and make good such pi
parts.
If any parts of the Works or foundations have b
covered up at the Site aftesompliance with the
requirement ofGCC SubClause 20.9 and are found
be executed in accordance with the Contract,
expenses of uncovering, making openings in
through, reinstating, and making good the same she
borne by theEmployer and the ime for Completion
shall be reasonably adjusted to the extent that
Contractor has thereby been delayed or impeded it
performance of any of its obligations under !
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Contract.

21 Rehabilitation 21.1 If so indicated in th® ARTICULAR CONDITION OF
Works CONTRACT, specific Rehabilitation Works shall t
carried out explicity in accordance with tl
Specifications and as specified in thendering
documents and in the Co
for Rehabilitation Works were estimated by t
Contractor to achieve the performance criteria
Rehabilitation Works given in the Specifications. T
specific Rehabilitation Works were offered by t
Contractor at a Lumyum price.

22 Improvement 22.1 If so indicated in the?ARTICULAR CONDITION OF
Works CONTRACT, Improvement Works are required a
will consist of a set of interventions that add n
characteristics to the roads in response to new tr
and safety or other conditions. Improvement Wc
guantities were offered at unit prices included ie
Bill of Quantities.

22.2 The execution of Improvement Works shall
requested by thEngineer who will issue a Work Orde
defining the requested works to be carried out by
Contractor, based on the activities priced in the Bil
Quantities. TheWork order shall specify the activitie
to be carried out and the corresponding price. The F
Manager shall confirm his acceptance by signing

Work Order.
23 Maintenance 23.1 Maintenance Services are those activities necessal
Services keeping he Road in compliance with the Performar

Standards pursuant t6CC Clause 24. Maintenanc
Services shall include all activities required to achi
and keep the Road Performance Standards and Se
Levels. These Services will be remunerated by Lu
Sumamount for the period of the contract paid in fix
monthly payments during the entire Contract period.

24 Performance 24.1 The Contractor shall carry out the Maintenal
Standards Services to achieve and keep the Road complying

the Service Levels dafined in the Specifications. H

will carry out all Works in accordance with tf

performance standards indicated in the Specificatior

25 Contract 251 The Contractor shall, throughout the execution
Self-Control of completion & the Works and Services, maintain
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Quality and System which shall ensure that the work methods

Safety procedures are adequate and safe at all times and ¢
pose any avoidable risks and dangers to the he
safety and property of the workers and agents empli
by him or any of his subcontractors, of road users
persons living in the vicinity of the roads unc
contract, and any other person who happens to be
along the roads under contract.

25.2 Unless specified otherwise in thPARTICULAR
CONDITION OF GONTRACT, the Contractor sha
establish, within his own organizational structure
specific Unit staffed with qualified personnel, whc
task is to verify continuously the degree of complia
by the Contractor with the required Service Lewv
That Unit will also be responsible for the generati
and presentation of the information needed by
contractor for the documentation required as define
the Specifications. The Unit will be responsible
maintaining a detailed and complete knowledge of
condition of the Road and to provide to the R«
Manager all the information needed in order
efficiently manage and maintain the Road. The L
shall also carry out, in closeollaborationwith the
Engineer the verifications on the Service Levels.

253 The Cont r-&entrodbUnid mentdred ifGCC
SubClause 25.2 shall report the level of complial
with the required Service Levels in the standard for
presented in the Specifications

26 Environmental 26.1 The Contraar shall, throughout the design, executi
and Safety and completion of the Works and Services, and
Requirements remedying of any defects therein:

(@) have full regard for the safety of all persc
employed by him and his subcontractors and keer
Site (so far as the s is under his control) in a
orderly state appropriate to the avoidance of dangt
such persons;

(b) provide and maintain at his own cost all guardr
fencing, warning signs and watching, when and wt
necessary or required by SGtause 18.3 of #h
Contract or by any duly constituted authority, for
protection of the Works and Services or for the sa
and convenience of his workers and road users,
public or others; and

(c) take all reasonable steps to protect the environr
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(both on and f§ the Site) and to limit damage ar
nuisance to people and property resulting fr
pollution, noise and other results of his operations.

27 Work Orders 27.1 Improvement Works and Emergency Works shall

for executedoy the Contractor on the basis of Work Ord
Improvement issued by thé&ngineer

Works and

Emergency

Works

27.2 Work Orders shall be issued in writing and s
include the date on which the Work Order was iss
and the signature of thEngineer Two copies of the
Work Order shall be tresmitted by théengineer tahe
Contractor, who shall immediately countersign
copy, including the date of acceptance, and return
theEngineer

27.3 If the Contractor has any objection to a Work Order,
Road Manager shall notify thengineerof his reasons
for such objection within ten (10) days) of the date
issuing the Work Order. Within five (5) days of t
Road Manager 6 €£ngipebrjskalicanceb
modify or confirm the Work Order in writing.

28 Taking Over 28.1 When the whole of the Works and Services have t
Procedures substantially completed and have satisfactorily pa:
any Tests on Completion prescribed by the Contl
the Contractor may give a notice to that effect to
Engineey accompanied by a written undertalirio
finish with due expedition any outstanding work duri
the Defects Liability Period. Such notice a
undertaking shall be deemed to be a request by
Contractor for theEngineer toissue a Takingdver
Certificate in respect of the Works and ServicEge
Engineer shallwithin twentyone (21) days of the da
of delivery of such notice, either issue to the Contra
a TakingOver Certificate, stating the date on which -
Works and Services were substantially completec
accordance with the Conttawmr give instructions ir
writing to the Contractor specifying all the conditions
be complied with and all the work which is required
be done by the Contractor before the issue of ¢
Certificate. The Engineer shall also notify the
Contractor of ap defects in the Works and Servic
affecting substantial completion that may appear ¢

KeNHA2030/2018 Issued by Kenya National Highways Authority 123



PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
KAMULU (B63) ROAD

such instructions and before completion of Takiner
Certificate within twentyone (21) days of completior
to the satisfaction of th&ngineey of the Works anc
Services so specified and remedying any defect:
notified.

28.2 Similarly, in accordance with the procedure set ou
SubClause 28.1, the Contractor may request and
Engineer shallissue a Takingdver Certificate in
respect of:

(a) any Section imespect of which a separate Time
Completion is provided in the contract,

(b) any substantial part of the Works and Servi
which has been both completed to the satisfaction o
Engineer and otherwise than as provided for in t
Contract, occupiedr used by th&mployer or

(c) any part of the Works and Services which
Employer haselected to occupy or use prior
completion (where such prior occupation or use is
provided for in the Contract or has not been agree:
the Contractor as a tgrarary measure).

29 Emergency 29.1 The need for execution of Emergency Works is joir
Works identified by theEmployer andhe Contractor and th
starting of the execution of Emergency Works sl

always require a Work Order issued by Hrayineer

29.2 The execution of Emergency Works shall be reque
by the Contractor based on losses or damages occ
as a result of natural phenomena (such as strong st
flooding or earthquakes) with imponderal
consequences, or on the possibility of damage:
losses occurring, or the safety of individuals, wol
services or equipment being at risk as result of
natural phenomena. In order to characterize
Emergency Works, the Contractor shall forwarc
Technical Report to theEngineer requestingthe
execution of Emergency Works and characterizing
situation. On the basis of the said report, and of his
judgment of the situation, thEngineer mayissue a
Work Order to the Contractor.

29.3 The Employer oreven Government authorities m.
declarean Emergency Situation on the basis of Ic
legislation. In those cases, tl@ngineer mayissue a
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Work Order for Emergency Works to the Contrac
even without a request by the Contractor

29.4 If the Contractor is unable or unwilling to do such w«
immediately, theamployer maydo or cause such wor
to be done as tHemployer maydetermine necessary
order to prevent damage to the Road. In such ever
Employer shall as soon as practicable after 1
occurrence of any such emergency, notify
Contractor in writing of such emergency, the work dc
and the reasons therefore. If the work done or caus
be done by th&mployer iswork that the Contracto
was liable to do at its own expense under the Cont
the reasonable costs incurred by tBewployer in
connection therewith shall be paid by the Contractc
the Employer Otherwise, the cost of such remec
work shall be borne by tHemployer

30 Quiality of 30.1 The quality of materials used by the Contractorther
materials used execution of the Contract shall be in compliance v
by Contractor the requirements of the Specifications. If the Contra

is of the opinion that materials of higher quality tr
those stated in the Specifications need to be use
order to ensure compliance tithe Contract, he sha
use such better materials, without being entitlec
higher prices or remunerations.

30.2 Under no circumstances may the Contractor make
claim based on the insufficient quality of materials u
by him, even if the materialsed was authorized by tt
Engineer

30.3 The Contractor shall carry out at his own cost
laboratory and other tests that he needs to verify
materials to be used comply with the Specificatic
and shall keep records of such tests. If requestated
Engineey the Contractor shall hand over the results
the tests.

31 Signallingand 31.1 To ensure the safety of road users, including-r

demarcation of motorized road users and pedestrians, the Contrac

work zones and responsible toinstall and maintain at his cost tl

bypasses adequate signalling and demarcation of work si
which in addition must comply with the applicak
legislation.
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31.2 If the execution of services and works under
contract is likely to interfere with traffic, ¢hContractor
shall take at his cost the measures necessary to
such interference to the strict minimum, or any dar
to the workers or others. For that purpose, he is ent
to install, within the righf-way of the road, temporar
bypasses, striieres or other modifications to be us
by traffic during the execution of works and servic
The Contractor shall notify thEngineer ofany such
temporary installations.

31.3 If the execution of Works and Services by |
Contractor makes it necessaty temporarily close :
road section, and a traffic detour has to be impleme
over other public roads or streets, the Contractor ¢
be responsible for the adequate signalling of the de
under the same conditions as stateG@C Sub-Clause
31.1.

31.4 The Contractor shall inform the local authorities and
local police about such activities to be carried out
him which may cause any significant interruptions
changes to the normal traffic patterns. Such informa
shall be made in writingand at least seven (7) da
before the beginning of such activities. Upon reqt
from the Contractor, théemployer shallassist the
Contractor in the coordination with the local authorit
and the local police.

D ALLOCATION OF RISKS

32 Employerd s 32.1 From the Start Date until the Defects Correct
Risks Certificate has been issued, the following
Employeb s risks insofar a
execution of the Works and Services included in
Contract:

(a) war, hostilities (whether av be declared or not
invasion, act of foreign enemies;

(b) rebellion, revolution, insurrection, military «
usurped power, or civil war;

(c) ionizing radiations, contamination by radioactivi
from any nuclear fuel, or any nuclear waste from
combusion of nuclear fuel, radioactive toxic explosi
or other hazardous properties of any explosive nuc
assembly or nuclear component thereof;

(d) riot, commotion or disorder, unless solely restric
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33 Contract 331

Risks

34 Loss of or
Damage to
Property;
Accident or
Injury to
Workers;
Indemnification

34.1

34.2

KAMULU (B63) ROAD

to employees of the Contractor or of his Subcontrac
and arising from the conduct of the Works &
Services;

(e) loss or damage due to the use or occupation b
Employer of any unfinished Section or part of tl
Works, except as may be provided for in the Contrac
() any operation of the forces of natuagainst whict
an experienced contractor could not reasonably |
been expected to take precautions.

The Employer carriesthe risks which this Contrac
states ar&mployeb s r i s k s, and t
the Conrsksactor 0s

Subject toGCC SubClause 34.3, the Contractor sh
indemnify and hold harmless thEmployer andits
employees and officers from and against any anc
suits, &tions or administrative proceedings, clair
demands, losses, damages, costs, and expens
what soever natur e, i nc
expenses, in respect of the death or injury of any pe
or loss of or damage to any property arising
connetion with the execution and by reason of f
negligence of the Contractor or its Subcontractors
their employees, officers or agents, except any inj
death or property damage caused by the negligen
the Employer its contractors, employees, ofis or
agents.

If any proceedings are brought or any claim is m
against the&employer thaimight subject the Con tractc
to liability underGCC SubClause 34.1, th&mployer
shall promptly give the Contractor a notice thereof ¢
the Contractor my at its own expense and in t
Employeb s name conduct suc
and any negotiations for the settlement of any <
proceedings or claim.

If the Contractor fails to notify th&mployer within
twenty-eight (28) days after receipt of sunbtice that
it intends to conduct any such proceedings or cle
then theEmployer shalbe free to conduct the same
its own behalf. Unless the Contractor has so faile:
notify the Employer withinthe twentyeight (28) day
period, theEmployer shalmake no admission that me
be prejudicial to thelefenceof any such proceedings
claim.

TheEmployer shall at the Contra
all available assistance to the Contractor in conduc
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such proceedings or claim, and shall be reimburse
the Contractor for all reasonable expenses incurre
so doing.

34.3 The Employer shallindemnify and hold harmless tf
Contractor and its employees, officers &
Subcontractors from any liability for loss of or dame
to property of theEmployer other than the Works nc
yet taken over, that is caused by fire, explosion or
other perils, in excess of the amount recoverable {
insurances procured und&CC Clause 35, providet
that such fire, explosion or other perils were not cat
by any act ofailure of the Contractor.

34.4 The party entitled to the benefit of an indemnity un
this GCC Clause 34 shall take all reasonable meas
to mitigate any loss or damage which has occurre
the party fails to take
liabilities shall be correspondingly reduced.

35 Insurance 35.1 To the extent specified in thePARTICULAR
CONDITION OF CONTRACT the Contractor shall €
its expense take out and maintain in effect, or caus
be taken out and maintained in effect, duritige
performance of the Contract, the insurances set i
below in the sums and with the deductibles and o
conditions specified in the saidPARTICULAR
CONDITION OF CONTRACT The identity of the
insurers and the form of the policies shall be subjec
the approval of theEmployer who should not
unreasonably withhold such approval.

(a) Loss of or damage to the Plant and Materials
Covering loss or damage occurring prior to Complet
(b) Third Party Liability Insurance

Covering bodily injury or deé& suffered by third partie
(including theEmployeb s per sonnel)
damage to property occurring in connection with Wc
and Services.

(c) Automobile Liability Insurance

Covering use of all vehicles used by the Contracto
its Subcontracter (whether or not owned by them)
connection with the execution of the Contract.
(dWor ker sé6 Compensati on
In accordance with the statutory requireme
applicable in any country where the Contract or .
part thereof is executed.
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(e)Employebs Ly abi |l it

In accordance with the statutory requireme
applicable in any country where the Contract or .
part thereof is executed.

(f) Other Insurances

Such other insurances as may be specifically ag
upon by the parties.

35.2 The Employer shallbe namedas ceinsured under al
insurance policies taken out by the Contractor purs
to GCC SubClause 35.1, except for the Third Pa
Liability, Wo r k e r EEtploy€io
Liability |l nsurances,
Subcontractors shall be named asirsured under al
insurance policies taken out by the Contractor purs
to GCC SubClause 35.1 except for the Car
l nsurance During Transcg
and Employeb s Liability i hss
rights of subrogation against suctrinsured for losse:
or claims arising out of the performance of the Cont
shall be waived under such policies.

35.3 The Contractor shall deliver to theEmployer
certificates of insurance (or copies of the insurar
policies) as evidence that thequéred policies are ir
full force and effect. The certificates shall provide t
nolessthantwenrtgne (21) dayso
to the Employer byinsurers prior to cancellation ¢
material modification of a policy.

35.4 The Contractor shaknsure that, where applicable,
Subcontractor(s) shall take out and maintain in ef
adequate insurance policies for their personnel
vehicles and for work executed by them under
Contract, unless such Subcontractors are covered t
policiestaken out by the Contractor.

35.5 If the Contractor fails to take out and/or maintain
effect the insurances referred to GCC SubClause
35.1, theEmployer maytake out and maintain in effe
any such insurances and may from time to time de
from any amount due the Contractor under the Con
any premium that th&mployer shallhave paid to the
insurer, or may otherwise recover such amount :
debt due from the Contractor.
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35.5 Unless otherwise provided in the Contract,
Contractor shélprepare and conduct all and any clai
made under the policiesffectedby it pursuant to this
GCCClause 35, and all monies payable by any insu
shall be paid to the Contractor. TEmployer shalbive
to the Contractor all such reasonable assistasamay
be required by the Contractor. With respect to insure
claims in which th&eEmployeb s i nt er est
Contractor shall not give any release or make
compromise with the insurer without the prior writt
consent of theEmployer With respect to insuranc
claims in which the Col
the Employer shallnot give any release or make a
compromise with the insurer without the prior writt
consent of the Contractor.

36 Unforeseen 36.1 If, during the &ecution of the Contract, the Contract
Conditions shall encounter on the Site any physical conditi
(other than climatic conditions) or artificial obstructic
that could not have been reasonably foreseen prit
the date of the Contract Agreement by an expeedi
contractor on the basis of reasonable examination o
data relating to the Road (including any data and 1
provided by theEmploye), and on the basis ¢
information that it could have obtained from a vis
inspection of the Site or other da&adily available to i
relating to the Road, and if the Contractor determi
that it will in consequence of such conditions
obstructions incur additional cost and expense
require additional time to perform its obligations un
the Contract that wdd not have been required if su
physical conditions or artificial obstructions had 1
been encountered, the Contractor shall promptly,
before performing additional work or using additiol
Pl ant and Equi pment or
the Engineer inwriting of:

(a) the physical conditions or artificial obstructions
the Site that could not have been reasonably forese:

(b) the additional work and/or Plant and Equipm
and/ or Contractordéds Equ
steps which the&Contractor will or proposes to take
overcome such conditions or obstructions;

(c) the extent of the anticipated delay;
(d) the additional cost and expense that the Contre
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IS likely to incur.

On receiving any notice from the Contractor under
GCC SubClause 36.1, th&ngineer decidespon the
actions to be taken to overcome the physical condit
or artificial obstructions encountered. Following st
consultations, th&ngineer shalinstruct the Contractor
with a copy to th&amployer of the ations to be taken.

36.2 Any reasonable additional cost and expense incurre
the Contractor in following the instructions from t
Engineer toovercome such physical conditions
artificial obstructions referred to iGCC SubClause
36.1 shall be pdiby theEmployer tothe Contractor a:
an addition to the Contract Price.

36.3 If the Contractor is delayed or impeded in f
performance of the Contract because of any ¢
physical conditions or artificial obstructions referred
in GCC SubClause 36l, the Time for Completiol
shall be extended in accordance W@ C Clause 64.

37 Change in Laws 37.1 If, after the date twentgight (28) days prior to the da
and Regulations of Tendersubmission, in the country where the Site
located, any law, regation, ordinance, order or dgw
having the force of law is enacted, promulgat
abrogated or changed (which shall be deemec
include any change in interpretation or application
the competent authorities) that subsequently affect:
costs and epenses of the Contractor and/or the Ti
for Completion, the Contract Price shall
correspondingly increased or decreased, and/or
Time for Completion shall be reasonably adjusted to
extent that the Contractor has thereby been affecte
the perbrmance of any of its obligations under t
Contract. Notwithstanding the foregoing, st
additional or reduced costs shall not be separately
or credited if the same has already been accounte
in the price adjustment provisions where applicalvle
accordance with theARTICULAR CONDITION OF
CONTRACT.
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38 Force Majeure 381 iForce Majeureo shall

reasonable control of theEmployer or of the
Contractor, as the case may be, insofar as they dir
affect the execution of th&ervices and Works include
in this Contract and which is unavoidak
notwithstanding the reasonable care of the p
affected, and shall include, without limitation, t
following:

(a) war, hostilities or warlike operations (whethel
state of war be adared or not), invasion, act of foreic
enemy and civil war;

(b) rebellion, revolution, insurrection, mutin
usurpation of civil or military government, conspirac
riot, civil commotion and terrorist acts;

(c) confiscation, nationalization, = mobilizatio
commandeering, requisition by or under the orde
any government or de jure or de facto authority or r
or any other act or failure to act of any local state
national government authority;

(d) strike, sabotage, lockout, embargo, img
restrictian, port congestion, lack of usual means
public transportation and communication, indust
dispute, shipwreck, shortage or restriction of po
supply, epidemics, quarantine and p(e) earthqu
landslide, volcanic activity, fire, flood or inundatio
tidal wave, typhoon or cyclone, hurricane, stol
lightning, or other inclement weather condition, nucl
and pressure waves or other natural or physical dise

(f) shortage oflabour materials or utilities wher
caused by circumstances that are trewes Force
Majeure. ague

38.2 If either party is prevented, hindered or delayed fron
in performing any of its obligations under the Contr
by an event of Force Majeure, then it shall notify
other in writing of the occurrence of such everd #me
circumstances thereof within fourteen (14) days &
the occurrence of such event.

38.3 The party who has given such notice shall be exci
from the performance or punctual performance of
obligations under the Contract for so long as
relevant event of Force Majeure continues and to
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38.6

38.7

38.8

39.1

KAMULU (B63) ROAD

extent t hat such party
hindered or delayed. The Time for Completion shall
extended in accordance wiBCC Clause 64.

The party or parties affected by the event ofcEc
Majeure shall use reasonable efforts to mitigate
effect thereof upon its or their performance of
Contract and to fulfill its or their obligations under t
Contract, but without p
terminate the Contract undéCC Sub-Clause 38.6.

No delay ornon-performanceby either party heret:
caused by the occurrence of any event of Force Maj
shall

(a) constitute a default or breach of the Contract;

(b) give rise to any claim for damages or additional
or expense occasioned thereby;

if and to the extent that such delay or fpmTformance
iIs caused by the occurrence of an event of Fi
Majeure

If the performance of the Contract is substanti
prevented, hindered or delayed for a single perio
more than sixty (60) days or an aggregate perioc
more than one hundred and twenty (120) days
account of one or more events of Force Majeure du
the currency of the Contract, the parties will attemp
develop a mutually satisfactory solution, fagimvhich
either party mayterminate the Contract by giving
notice to the other, but without prejudice to eitl
partyos right to terGaC
Clause 59.

In the event of termination pursuant ®&CC Sub
Clause 38.6, the rights drmbligations of the&amployer
andthe Contractor shall be as specifiedGCC Sub
Clauses 59.1.2 and 59.1.3.

NotwithstandingGCC Sub-Clause 38.5, Force Majeul
shall not apply to any obligation of tHemployer to
make payments to the Contractordirr

GUARANTEES AND LIABILITIES

The Contractor guarantees that it shall attain spec
Service Levels and the Completion of Rehabilitat
and Improvement Works (or a part for which a sepa
time for completion is specified in theARTICULAR

39 Completion
Time
Guarantee and
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Liability CONDITION OF CONTRACT within the time
schedules  specified in  the PARTICULAR
CONDITION OF CONTRACTand the Specifications
pursuant toGCC SubClause 10.2, or within suc
extended time to which the Contractor Islh& entitled
underGCCClause 64 hereof.

39.2 If the Contractor fails to attain specified Service Lev
within the contractually agreed time schedules as g
in the Specifications, the contractor shall rece
reduced payments for Maintenance Sy, for such
default and not as a penalty, in accordance with
Specifications.

39.3 If the Contractor fails to attain the Completion
Rehabilitation and Improvement Works (or a part
which a separate time for completion is specified in
PARTICULAR CONDITION OF CONTRACTclause
39.1) within the contractually required time schiedu
the contractor shalpay to the Employer liquidatec
damages for such default and not as a penalty
accordance with theARTICULAR CONDITION OF
CONTRACTand theSpecifications.

39.4 The payment reductions and liquidated dame
indicated in GCC 39.2 and 39.3 shall be the or
monies due from the Contractor for such defaults,
they will be applied for every day of delay,
accordance with theARTICULAR CONDITION OF
CONTRACT and the Specifications. The aggreg
amount of such liquidated damages and payn
reductions shall i n n o
l i abilityo i nGC@Clause 4Ra The
payment or deduction of such sums shall not relibee
Contractor from his obligation to complete the Wo
and Services, or from any other of his obligatiamsl
liabilities under the Contract.

40 Performance 40.1 The Contractor guarantees that during the Perform
Guarantee and Tests or Inspetions for Rehabilitation an
Liability Improvement Works, and for Emergency Works,

Road and all parts thereof shall attain the Perform:
Standards specified in the corresponding Specificati

40.2 If, for reasons attributable to the Contractor,
minimum level of the Performance Standards speci
in the corresponding Specifications are not met eithe
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whole or in part, the Contractor shall at its cost
expense make such changes, modifications ar
additions to the Road or any part thereof asyrbe
necessary to meet at least the minimum level of ¢
Standards. The Contractor shall notify tBenployer
upon completion of the necessary chang
modifications and/or additions, and shall request
Employer torepeat the Test or Inspection untilet
minimum level of the Standards has been met. If
Contractor eventually fails to meet the minimum le
of Performance Standard, tlsmployer mayconsider
termination of the Contract, pursuant @CC Sub
Clause 59.2.2.

40.3 |If, for reasons attriclable to the Contractor, th
Performance Standards relating to Rehabilitation
Improvement Works specified in the correspond
Specifications are not attained either in whole orin
the Contractor shall, a
(a) makesuch changes, modifications and/or additi
to the Works and Services or any part thereof that
necessary to attain the Performance Standards at it
and expense, and shall request Emaployer torepeat
the Test, or
(b) pay liguidated damages tioe Employer inrespect
of the Works and Services which fail to meet
Performance Standards in accordance with
provisions in the corresponding Specifications.

40.4 The payment of liquidated damages un@£C Sub
Clause 40.3, up to the limitatiaf liability specified in
the PARTICULAR CONDITION OF CONTRACT
shall compl etely satisf
under GCC SubClause 40.1, and the Contractor st
have no further liability whatsoever to tEenployer in
respect thereof. Upon the pagm of such liquidatec
damages by the Contractor, tBaegineer shalissue the
Certificate of Completion for the Works or any p.
thereof in respect of which the liquidated damages |
been so paid.

41 Defect Liability 41.1 The Contractor warrants thidite Works and Services (
any part thereof shall be free from defects in the des
engineering, materials and workmanship of the Wc
and Services executed.

KeNHA2030/2018 Issued by Kenya National Highways Authority 135



PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
KAMULU (B63) ROAD

41.2 The Defect Liability Period shall be twelve (12) mon
from the date of Completion ofhé Contract, ol
eighteen (18) months from the date of Certificate
Completion of the Works (or any part therec
whichever occurs first, unless specified otherwise in
PARTICULAR CONDITION OF CONTRACT
If during the Defect Liability Period any defestould
be found in the design, engineering, materials
workmanship of the Works and Services executec
the Contractor, the Contractor shall promptly,
consultation and agreement with th&mployer
regardingappropriate remedying of the defects, atc
its cost, repair, replace or otherwise make good (a:
Contractor shall, at its discretion, determine) s
defect as well as any damage to the Road cause
such defect. The Contractor shall not be responsibl
the repair, replacement or makingogl of any defect o
of any damage to the Road arising out of or resul
from improper operation or maintenance of the Roac
theEmployer aftetaking over.

413 The Contractor 6s GGMJausg 41
shall not apply to
(@) any worksor materials that have a normal i
shorter than the Defect Liability Period stated herein
(b) any designs, specifications or other data desig
supplied or specified by or on behalf of taeployer or
any matters for which the Contractor has disclar
responsibility herein;
(c) any other materials supplied or any other w
executed by or on behalf of tlEmployer except for
the work executed by thEmployer undeiGCC Sub
Clause 41.6.

41.4 TheEmployer shalgive the Contractor a notice statil
the nature of any such defect together with all avail:
evidence thereof, promptly following the discove
thereof. The Employer shall afford all reasonable
opportunity for the Contractor to inspect any st
defect.

41.5 The Employer shallafford the @ntractor all necessar
access to the Site to enable the Contractor to perfor
obligations under thi&SCC Clause 41. The Contractt
may remove from the Site any Plant and Equipn
that are defective if the nature of the defect is such
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repairs canot be expeditiously carried out at the Site

41.6 41.6 If the Contractor fails to commence the wi
necessary to remedy such defect or any damage t
Road caused by such defect within a reasonable
(which shall in no event be considered to esslthan
fifteen (15) days), th&mployer may following notice
to the Contractor, proceed to do such work, and
reasonable costs incurred by thEmployer in
connection therewith shall be paid to tBmployer by
the Contractor or may be deducted by mployer
from any monies due the Contractor or claimed ur
the Performance Security.

41.7 If the Road or any part thereof cannot be used by re
of such defect and/or making good of such defect,
Defect Liability Period of the Road or such pas, the
case may be, shall be extended by a period equal t
period during which the Road or such part canno
used because of any of the aforesaid neaso

41.8 Except as provided isCC Clauses 40 and 41, tf
Contractor shall be under no liabilityhatsoever anc
howsoever arising, and whether under the Contract
law, in respect of defects in the Road or any |
thereof, the Plant and Equipment, design or enginee
or work executed that appear after Completion of
Works and Services, exdewhere such defects are tl
result of the gross négence, fraud, criminal or wfll
action of the Contractor.

42 Limitation of 42.1 Except in cases of criminal negligence wiilful
Liability misconduct,

(a) the Contractor shall not be liable to tBmpoyer,
whether in contract, tort, or otherwise, for any indir
or consequential loss or damage, loss of use, los
production, or loss of profits or interest costs, provis
that this exclusion shall not apply to any obligation
the Contractor to payliquidated damages to tr
Employer and

(b) the aggregate liability of the Contractor to f
Employetr whether under the Contract, in tort
otherwise, shall not exceed the limit specified in
PARTICULAR CONDITION OF CONTRACT

43 Liability for 43.1 The Contractor cannot be held liable for losses
Damages damages of any kind arising out of traffic accidents

KeNHA2030/2018 Issued by Kenya National Highways Authority 137



PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
KAMULU (B63) ROAD

through Traffic the roads included in the Contract, unless those tr

Accidents and accidents have been caused disedily potholes or

Traffic other major defects of the Road covered by the Con

Interruptions he failed to repair in a timely manner, criminal ac
wilful misconduct or gross negligence of t
Contractor.

43.2 Under no circumstances can the Contractor be
liable for losses or damages of any kind and to any
arising out of interruptions of traffic or traffic delays
the road included in the Contract, including any indit
or consequential loss or damage, loss of use, los
production, or loss of profits or inteteosts.

F PAYMENT

44 Contract Price  44.1 The Contract Price shall be as specified in the Forr
Contract Agreement to be paid in the currenc
indicated in the PARTICULAR CONDITION OF
CONTRACT.

44.2 Unless indicated otherwise in thPARTICULAR
CONDITION OF CONTRACT, and except in the evel
of a Change as provided for in the Contract,
Contract Price shall be:

(a) For Rehabilitation Works, a firm lump sum r
subject to any alteration, to be paid according to w
progress;

(b) For Maintenance évices, a firm lump @ to be
paid in monthly instahents;

(c) For Improvement Works, the total price stated in
Bill of Quantities for this item;

(d) For Emergency Works, the Provisional S
reserved for this purpose.

44.3 The Contractor shall beedmed to have satisfied itse
as to the correctness and sufficiency of the Cont
Price, which shall, except as otherwise provided fo
the Contract, cover all its obligations under -

Contract.
45.  Advance 45.1 The Employer shallmake advace payment to the
Payment Contractor of the amounts and by the date stated i

PARTICULAR CONDITION OF CONTRACT
against provision by the Contractor of an Unconditic
Bank Guarantee in a form and by a bank acceptab
the Employer inamounts and currenciegjual to the
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advance payment. The Guarantee shall remain effe
until the advance payment has been repaid, but
amount of the Guarantee shall be progressively red
by the amounts repaid by the Contractor. Interest
not be charged on the advanmayment.

45.2 The Contractor is to use the advance payment on
pay for Equipment, Plant, Materials, and mobilizat
expenses required specifically for the execution of
Contract. The Contractor shall demonstrate
advance payment has beersed in this way by
supplying copies of invoices or other documents to
Engineer

45.3 The advance payment shall be repaid by deduc
proportionate amounts from payments otherwise du
the Contractor, following the schedule of comple
percentage of the Works and Services on a paym
basis as indicated in tHRARTICULAR CONDITION
OF CONTRACT

46.  Bill of 46.1 The Bill of Quantities shall contain items for Groups
Quantities Activities which include the provision of Servici
(measured by perfmance standards) and Wor
(measured by unit of outputs or of products). The
of Quantities for Works shall include, where applical
the lumpsum and unit price for Rehabilitation Work
and unit rates for Improvement Works and
Emergency Works.

46.2 Maintenance Services shall be measured and L
separately and will be remunerated by lusym
amount for the period of the contract, and paid in fi.
monthly payments during the entire Contract per
The values for remuneration of the Mairdaene
Services are those stated in the Bill of Quantities.

46.3 Rehabilitation Works will be remunerated by Lur
Sum amount for the period of the contract, howe
indicating the quantities of measurable outputs tc
executed in order that the Road iaves the
performance standards specified in thendering
documents. Payments will be made in accordance
the execution of those measured outputs paid
executed works output. The prices shall be those s
in the Bill of Quantities.
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46.4 Improvement Works will be remunerated aff
acceptance by tHemployer andhall be paid accordin
to the product unit price using the prices included in
Bill of Quantities.

46.5 Each Emergency Work Order issued by thaegineer
will include a lumpsum prce for the works to b
performed. The LumyBum price for the Emergenc
Works will be submitted by the Contractor to t
Engineer ineach emergency pursuant@&LCC Clauses
29 and 61 and will be prepared based on
Specifications and on the unit pricesluded in the Bill
of Quantities for Emergency Works, and w
remunerate all Emergency Activities. The pric
include compliance with all Performance Indic
described in the Specifications. Once appro\
Emergency Works will be paid as lump sum
accordnce with the schedule of payment proposec
the Contractor for the specific Emergency and apprc
by theEmployer

46.6 The Bill of Quantities is used to calculate the Conti
Price. The amounts for Maintenance Services
Rehabilitation Works aréhe LumpSum prices offerec
i n t he Contractor ds Bi
amount included in the Contract is an estimate on
basis of the wunit price
The Provisional Sum included in the Contract Pric
an estimate fouse when authorized by thlemployer
for Emergency Works and contingencies.

47. Measurement  47.1 Maintenance Services will not be measured in volu
however,its payment will be affected by complian
with the Performance Standards pursuant GEC
Claug 24. Maintenance Services shall be billed in fi:
monthly amounts as per the Bill of Quantities Lun
Sum amount for Maintenance Services, beginning f
the Start Date. Payments will be made with Reduct
if the Performance Standards are not achiewsl
defined in the Specifications. The Reductions for-n
compliance with the Performance Standards will
applied on a daily basis for the period under which
Road does not achieve the Performance Standarc
accordance with the methodology specified the
Specifications.
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47.2 Rehabilitation Works will be measured on the bz
indicated in the PARTICULAR CONDITION OF
CONTRACT, based on theuantity of actual work
outputs as defined in the Specifications, concludec
the Contractor and approved liie Engineer The
prices shall be those stated in the Bill of Quantities.

47.3 Improvement Works will be measured on the b:
indicated in the PARTICULAR CONDITION OF
CONTRACT and in accordance with the unit
measurement used for product unit pireguded in the
Bill of Quantities. The prices shall be those stated in
Bill of Quantities.

47.4 Emergency Works will not be measured and shal
billed in accordance with the Schedule of Payme
agreed for each specific Emergency Work as apgaf

by theEmployer
48.  Price 48.1 Prices shall be adjusted for fluctuations in the cos
Adjustments inputs only if provided for in thePARTICULAR

CONDITION OF CONTRACT If so provided, the
amounts certified in each payment certificate, a
deductig for Advance Payment, shall be adjusted
applying the respective price adjustment factor to
payment amounts due in each currency. A sep:
formula of the type indicated below applies to e
Contract currency:

Particular Condition of Contract = Ac + Bc Imc/loc
where:

Particular Condition of Contracts the adjustmen
factor for the portion of the Contract Price payable i
specific currency #fAco

Ac andBc are coefficients7

Imc is the index prevailing at the end of the mol
being invoiced andoc is the index prevailing twenty
eight (28) days beforeTender opening for inputs
payabl e; both i n the sp

48.2 If the value of the index is changed after it has b
used in a calculation, the calculation shall be corre
and an adjstment made in the next payment certifice
The index value shall be deemed to take account ¢
changes in cost due to fluctuations in costs.
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49.  Monthly 49.1 The Contractor shall submit to tHengineer monthly
Statements and statements inhie format indicated in the Specificatior
Payments of the estimated value of Maintenance Servic

Rehabilitation Works, Improvement Works, a
Emergency Works in separated items covering
Works and Services for the corresponding month.

49.2 The Engineer skl check the Cont
statement and certify within fourteen (14) days
amount to be paid to the Contractor.

49.3 The value of Services executed shall be certified by
Engineerconsideringthe monthly amount included i
the Bill of Quantities for Maintenance Services and
achievement of the Performance Standards for
Maintenance Services adjusted for any payn
reductions in accordance wiCC SubClause 47.1.

49.4 The value of Works executed shall be certified by
Engireer takinginto account the value of the quantiti
of products executed and the prices in the BiIll
Quantities.

49.5 The Engineer mayexclude any item certified in
previous certificate or reduce the proportion of any if
previously certified in @y certificate in the light of late
information.

50 Payments 50.1 Payments shall be adjusted for deductions for adv:
payments, retention, and reductions for not achie
Performance Standards for Maintenance Services.
Employer shalpay the Cotractor the amounts certifie
by the Engineer inaccordance wittGCC Clause 49,
within twentyeight (28) days of the date of ea
certificate. If theEmployer makes late payment, th
Contractor shall be paid interest on the late paymel
the next payma. Interest shall be calculated from t
date by which the payment should have been mad
to the date when the late payment is made at
prevailing rate of interest for commercial borrowing
each of the currencies in which payments are made.

502 If an amount certified is increased in a later certific
or as a result of an award by the Adjudicator or
Arbitrator, the Contractor shall be paid interest upon
delayed payment as set out in this clause. Interest
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be calculated from the datupon which the increase
amount would have been certified in the absenc
dispute. The interest rate shall be determined as
SubClause 50.1

50.3 Unless otherwise stated, all payments and deduc
will be paid or charged in the proportions ofri@ncies
comprising the Contract Price.

50.4 Items of the Works for which no rate or price has b
entered in the Bill of Quantities will not be paid for
the Employer andshall be deemed covered by ott
rates and prices in the Contract.

51 Retenfon and 51.1 The Employer shallretain the percentage indicated
Reductions the PARTICULAR CONDITION OF CONTRACT
from each payment due to the Contractor
Rehabilitation Works and Improvement Works, exc
for the types of works specified in tfRARTICULAR
CONDITION OF CONTRACT The regular monthly
lump-sum payments for performanbased
Maintenance Services will not be subject to retentic
unless indicated in th€ ARTICULAR CONDITION
OF CONTRACT

51.2 On completion of the Rehabilitation and Impement
Works, half the total amount retained shall be repai
the Contractor and the other hafter the periodtated
in the Appendixand theEngineer hagertified that all
Defects notified by th&ngineer tahe Contractor haw
been corrected befotke end of this period.

51.3 On completion of the whole Works and Services,
Contractor may substitu
demando Bank guarantee.

51.4 Reduction of monthly payments for Maintenar
Services due taon-compliancewith the Service Levels
will be made as indicated BCC SubClause 47.1. The
amount of Reduction for the days in which the R
was not complying with the Performance Standards
not be paid or repaid, even after the Contracter
establishes the quality legeto the standards require
by the contract

52. Taxes and 52.1 Except as otherwise specifically provided in 1
Contract, the Contractor shall bear and pay all ta
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Duties duties, levies and charges assessed on the Contr
its Subcontractors or ¢lir employees by all municipa
state or national government authorities in connec
with the Works and Services in and outside of
country where the Site is located.

52.2 If any tax exemptions, reductions, allowances
privileges may be availabdlto the Contractor in th
country where the Site is located, tBenployer shall
use its best endeavors to enable the Contractc
benefit from any such tax savings to the maxim
allowable extent.

52.3 For the purpose of the Contract, it is agreeat tine
Contract Price specified in the Form of Contr
Agreement is based on the taxes, duties, levies
charges prevailing at the date twemeight (28) days
prior to the date ofendersubmission in the countr
where the Site is located (hereinafterlc| e d
any rates of Tax are increased or decreased, a nev
is introduced, an existing Tax is abolished, or
change in interpretation or application of any 1
occurs in the course of the performance of the Cont
which was or will be agssed on the Contractc
Subcontractors or their employees in connection \
performance of the Contract, an equitable adjustme
the Contract Price shall be made to fully take i
account any such change by addition to the Con
Price or deductiortherefrom, as the case may be,
accordance witlsCC Clause 37 hereof.

53.  Securities 53.1 Issuance of Securities
The Contractor shall provide the securities speci
below in favor of theEmployer atthe times, and in th
amount, manner and form sjfezd below.

53.2 Advance Payment Security

53.2.1 The Contractor shall, within twensight (28)
days of the notification of contract awar
provide a security in an amount equal to
advance payment calculated in accordance
the corresponding PARTICULAR
CONDITION OF CONTRACTto the Contract
Agreement, and in the same currency
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currencies

53.2.2The security shall be in the form provided in 1
tendering documents or in another fori
acceptable to thEmployer The amount of the
security shall b reduced in proportion to tr
value of the Works and Services executed
and paid to the Contractor from time to tin
and shall automatically become null and v
when the full amount of the advance paym
has been recovered by thHemployer The
securty shall be returned to the Contract
immediately after its expiration.

53.3 Performance Security

53.3.1 The Contractor shall, within twensight (28)
days of the notification of contract awar
provide a security for the due performance
the Contact in the amount specified in tt
PARTICULAR CONDITION OF
CONTRACT.

53.3.2 The security shall be denominated in t
currency or currencies of the Contract, or il
freely convertible currency acceptable to !
Employer and shall be in one of the forms
guarantees provided in thetendering
documents, as stipulated by tEgnployer in
the PARTICULAR CONDITION OF
CONTRACT, or in another form acceptable
theEmployer

53.3.3Thesecurity shall automatically become null a
void, twelve (12) months afterdinpletion of
all Works and Services under the Contre
provided however, that if the Defects Liabili
Period has been extended on any part of
Works pursuant toGCC SubClause 41.€
hereof, the Contractor shall issue an additic
security in an amounproportionate to the
Contract Price of that part. The security shall
returned to the Contractor immediately after
expiration.
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54. Certificate of
Completion

54.1

55 Final Statement 55.1

56 Discharge

57. As Built
Drawings and
Manuals

58 Suspension

56.1

57.1

57.2

58.1
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The Contractor shall request tlggineer toissue a
Certificate of Completion of th&ehabilitation Works.
Improvement Works and Emergency Works, or p
thereof, as applicable, and tBagineer willdo so upon
deciding that the work is completed.

The Contractor shall supply th&ngineer with a
detailed accoundf the total amount that the Contract
considers payable under the Contract before the el
the Defects Liability Period. ThEngineer shalissue a
Defects Liability Certificate and certify any fini
payment that is due to the Contractor within figty
(56) days of receiving
correct and complete. If it is not, tHengineer shall
issue within fifty-six (56) days a schedule that states
scope of the corrections or additions that are neces
If the Final Account isstill unsatisfactory after it ha
been resubmitted, th&ngineer shalldecide on the
amount payable to the Contractor and issue a pay
certificate.

Upon submission of the Final Statement, the Contre
shall give to the Engineer a written discharge
confirming that the total of the Final Stateme
represents full and final settlement of all monies du
the Contractor arising out of or in respect of -
Contract. Provided that such discharge shall bec
effective only after paymeéndue under the Fine
Payment Certificate issued pursuant to -Qlduse 55
has been made and the performance security referr
in SubClause 53.3, if any, has been returned to
Contractor.

| f Aas b usiahdloomamualsaanei reggred, i
Contractor shall supply them by the dates stated ir
PARTICULAR CONDITION OF CONTRACT

If the Contractor does not supply the Drawings ani
manuals by the dates stated in tRARTICULAR
CONDITION OF CONTRACT or they do not receiv
the Engineed s a p p r Bngiaekr, shaliwithiold
the amount stated in tHfRARTICULAR CONDITION
OF CONTRACTfrom payments due to the Contractc

REMEDIES

The Employer mayrequest theEngineey by notie to
the Contractor, to order the Contractor to susp
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performance of any or all of its obligations under
Contract. Such notice shall specify the obligation
which performance is to be suspended, the effec
date of the suspension and the readbesefore. The
Contractor shall thereupon suspend performance
such obligation (except those obligations necessan
the care or preservation of the Site and Works)
ordered in writing to resume such performance by
Engineer

If, by virtue of a suspension order given by tl
Engineey ot her t han by re
defaul t or breach of t
performance of any of its obligations is suspended
an aggregate period of more than ninety (90) days,
at any timethereafter and provided that at that til
such performance is still suspended, the Contractor
give a notice to theEngineer requiringthat the
Employer shallwithin twentyeight (28) days of receir
of the notice, order the resumption of such pertoroe
or request and subsequently order a change
accordance wittGCC SubClause 63.1, excluding th
performance of the suspended obligations from
Contract.

If the Employer failsto do so within such period, tt
Contractor may, by a further notice tbe Engineer
elect to treat the suspension as termination of
Contract unde6GCC SubClause 59.1.

58.2 If
(a) the Employer hadailed to pay the Contractc
any sum due under the Contract within 1
specified period, has failed to approve &
invoice or supporting documents without ju
cause pursuant to the Contract, or commit
substantial breach of the Contract, 1
Contractor may give a notice to tilamployer
thatrequires payment of such sum, with inter
thereon as stipulated IBCC Sub-Clause 50,
requires approval of such invoice or support
documents, or specifies the breach and reqt
the Employer toremedy the same, as the c:
may be. If theEmployer failsto pay such sun
together with such interest, fails to approve s
invoice or supprting documents or give it
reasons for withholding such approval, or fe
to remedy the breach or take steps to remedy
breach within fourteen (14) days after receipi
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the Contractords not

(b) the Contractor is unable to carry out any of
obligations under the Contract for any reas
attributable to théemployer including but not
limited to the Employebs f ai |l ur
possession of or access to the Site, or failur
obtain any governmental permit under i
Employeb s r e s pana rsecebsary fortth
execution and/or completion of the Works &
Servicesthen the Contractor may by fourtee
OmMnu RI&aQ §gnpldyerOssispeii
performance of all or any of its obligatior
under the Contract, or reduce the rate
progress.

583 I f the Contractoro6s pei
suspended or the rate of progress is reduced pursu
this GCC Clause 58, then the Time for Completi
shall be extended in accordance WBEC Sub-Clause
64, and any and all additional costs exkpenses
incurred by the Contractor as a result of si
suspension or reduction shall be paid by Emeployer
to the Contractor in addition to the Contract Pri
except in the case of suspension order or reductic
the rate of progress by reason of tGeont r a
default or breach of the Contract.

58.4 During the period of suspension, the Contractor s
not remove from the Site any Plant and Equipmen
any Contractordés Equioprm
consent of th&mployer

59. Termination 59.1 Termination forEmployeb s Conveni enc
59.1.1 The Employer mayat any time terminate th
Contract for any reason by giving tl
Contractor a notice of termination that refers
this GCC SubClause 59.1.

59.1.2Upon receipt of the notice of ternaition under
GCC SubClause 59.1.1, the Contractor sh
either immediately or upon the date specifiec
the notice of termination

(a) cease all further work, except for such w
as theEmployer mayspecify in the notice
of termination for the sole purpesof
protecting that part of the Works ai
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Services already executed, or any wi
required to leave the Site in a clean ¢
safe condition,

(b) terminate all subcontracts, except those
be assigned to thEmployer pursuanto
paragraph (d) (ii) below,

(¢ remove all Contra
Site, repatri ate
Subcontractorsoé pe
remove from the Site any wreckac
rubbish and debris of any kind, and lee
the whole of the Site in a clean and s
condition

(d) In addition, the Contractor, subject to t
payment specified inGCC SubClause
59.1.3, shall

(i) deliver to theEmployer theparts of the
Works executed by the Contractor up
the date of termination,

(ii) to the extent legally possible, assign
the Employer allright, title and benefit
of the Contractor to the Works ar
Services and to the Plant a
Equipment as of the date of terminatic
and, as may be required by t
Employer in any subcontract
concluded between the Contractor
its Subcatractors

(i) deliver to the Employer all non
proprietary drawings, specifications a
other documents prepared by t
Contractor or its Subcontractors as
the date of termination in connectic
with the Works.
59.1.3In the event of termination of ti@ontract undel
GCC SubClause 59.1.1, thé&mployer shall
pay to the Contractor the following amounts:

(a) the Contract Price, properly attributable
the parts of the works and servic
executed by the Contractor as of the d
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of termination,

(b) the csts reasonably incurred by tl
Contractor in the removal of th
Contractords Equip
I n the repatriatio
Il ts Subcontractors

(c) any amounts to be paid by the Contracto
its Subcontractors in conrtean with the
termination of any subcontracts, includil
any cancellation charges,

(d) the costs incurred by the Contractor
protecting and leaving the Site in a cle
and safe condition pursuant to paragr:
(a) of GCCSubClause 59.1.2,

(e) the cost okatisfying all other obligations
commitments and claims that tl
Contractor may in good faith ha\
undertaken with third parties in connecti
with the Contract and that are not cove
by paragraphs (a) through (d) above.

59.2 Termination forContracor 6 s Def aul t
59.2.1 The Employer without prejudice to any othe

rights or remedies it may possess, n
terminate the Contract forthwith in tr
following circumstances by giving a notice
termination and its reasons therefore to
Contractor, referrig to this GCC SubClause
59.2:

(a) if the Contractor becomes bankrupt
insolvent, has a receiving order issL
against it, compounds with its creditors,
if the Contractor is a corporation,
resolution is passed or order is made fot
winding up (aher than a voluntan
liquidation for the purposes ¢
amalgamation or reconstruction),
receiver is appointed over any part of
undertaking or assets, or if the Contrac
takes or suffers any other analogous ac
in consequence of debt;
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(b) if the Qontractor assigns or transfers t

Contract or any right or interest therein
violation of the provision of5CC Clause
13;

(c) if the Contractor, in the judgment of tl

Employer has engaged in corrupt
fraudulent, collusive or coercive practic
in compeing for or in executing the
Contract.

For the purpose of this Sulause:

(i) Acorrupt prac
giving, receiving or soliciting, directh
or indirectly, of anything of value t
influence improperly the actions «
another party;

(11T qudiudlrent pract.i
omission, including a misrepresentatic
that knowingly or recklessly mislead
or attempts to mislead, a party to obt:
a financial or other benefit or to avo
an obligation;

(iii) Acollusive p
between two or more parties desigr
to achieve an improper purpos
including to influence improperly th
actions of another party;

(i v) fcoercive pr .
harming, or threatening to impair «
harm, directly or indirectly, any party ¢
the property of the party to influenc
improperly the actions of a party;

(v) Aobstructive p

(aa) deliberately destroying
falsifying, altering or concealini
of evidence material to th
investigation or making fals
statements to investigatorsn
order to materially impede
Bank investigation intc
allegations of a  corrupt
fraudulent, coercive or collusiv
practice; and/or threatenin
harassing or intimidating an
party to prevent it fromr
disclosing its knowledge ¢
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matters relevant to th
investigation or from pursuing
the investigation, or

(bb) acts intended to material
impede the exercise of tr
Bankos i nspect
rights provided for under St
Clause 1.15 [Inspections ar
Audits by the Bank].

59.2.2If the Contractor
(a) has abarahed or repudiated the Contract

(b) has without valid reason failed
commence work on the Road promptly
has suspended (other than pursuant
GCC SubClause 58.2) the progress
Contract performance for more thi
twenty-eight (28) days after receigna
written instruction from theEmployer to
proceed,

(c) persistently fails to execute the Contract
accordance with the Contract, such fail
being defined in the PARTICULAR
CONDITION OF CONTRACT or
persistently neglects otherwise to carry
its oHdigations under the Contract witho
just cause,

(d) refuses or is unable to provide sufficie
materials, services dabourto execute anc
complete the Works and Services in f
manner specified in the program furnish
underGCC Clause 17 at rates of qmress
that give reasonable assurance to
Employer thatthe Contractor can attai
completion of the works and services
the Time for Completion as extended,

then theEmployer may without prejudice tc
any other rights it may possess under
Contract give a notice to the Contractor stati
the nature of the default and requiring 1
Contractor to remedy the same. If t
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Contractor fails to remedy or to take steps
remedy the same within fourteen (14) days
its receipt of such notice, then tliampoyer
mayterminate the Contract forthwith by givir
a notice of termination to the Contractor tl
refers to thislGCC SubClause 59.2.

59.2.3Upon receipt of the notice of termination unc

GCC SubClauses 59.2.1 or 59.2.2, tl
Contractor shall, either imediately or upor
such date as is specified in the notice
termination,

(a) cease all further work, except for such wi
as theEmployer mayspecify in the notice o
termination for the sole purpose of protecti
that part of the Works and Services athg:
executed, or any work required to leave the .
in a clean and safe condition

(b) terminate all subcontracts, except those
be assigned to th&mployer basedon the
Employebs written reque

(c) deliver to the Employer all drawings,
specificationsand other documents prepared
the Contractor or its Subcontractors as of
date of termination in connection with tl
Works and Services.

59.2.4The Contractor shall be entitled to be paid

Contract Price attributable to the Works &
Services exedad as of the date of terminatio
and the costs, if any, incurred in protecting ¢
in leaving the Site in a clean and safe condit
pursuant to paragraph (a) GiCC SubClause
59.2.3. Any sums due themployer fromthe
Contractor accruing prior to the atd of
termination shall be deducted from the amo
to be paid to the Contractor under this Contri

59.3 Termination by Contractor
59.3.1If

(@) the Employer has failed to pay the
Contractor any sum due under the Contl
within the specified period,has failed to
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approve any invoice or supporting docume
without just cause pursuant @CC Clause 50,
or commits a substantial breach of the Contr
the Contractor may give a notice to t
Employer thatrequires payment of such sul
with interest thezon as stipulated iI6CC Sub
Clause 50.2, requires approval of such invc
or supporting documents, or specifies

breach and requires tHemployer toremedy
the same, as the case may be. If Eneployer
fails to pay such sum together with su
interest fails to approve such invoice «
supporting documents or give its reasons
withholding such approval, fails to remedy t
breach or take steps to remedy the bre
within fourteen (14) days after receipt of t
Contractords notice,

(b) the Contradr is unable to carry out any
its obligations under the Contract for a
reason attributable to themployer including
but not limited to theEmployeb s f ai
provide possession of or access to the Sit
other areas or failure to obtain a
govanmental permit under thé&mployeb ¢
responsibility and necessary for the execul
and/or completion of the Works and Services

then the Contractor may give a notice to
Employer theregfand if theEmployer hagdailed to
pay the outstanding sum, toppve the invoice o
supporting documents, to give its reasons
withholding such approval, or to remedy the bre
within twenty-eight (28) days of such notice, or
the Contractor is still unable to carry out any of
obligations under the Contradbr any reasor
attributable to theEmployer within twenty-eight
(28) days of the said notice, the Contractor may
a further notice to th&mployer referringto this
GCC SubClause 59.3.1, forthwith terminate tl
Contract.

59.3.2 The Contractor may termate the Contrac
forthwith by giving a notice to thEmployer to
that effect, referring to thi&CC SubClause
59.3.2, if theEmployer becomedankrupt or
insolvent, has a receiving order issued aga
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it, compounds with its creditors, or, being
corpordion, if a resolution is passed or order
made for its winding up (other than a voluntz
liquidation for the purposes of amalgamation
reconstruction), a receiver is appointed o
any part of its undertaking or assets, or if

Employer takesr sufers any other analogot
action in consequence of debt.

59.3.3If the Contract is terminated und&CC Sub

Clauses 59.3.1 or 59.3.2, then the Contra
shall immediately

(a) cease all further work, except for such wi
as may be necessary for the purpose
protecting that part of the Road alrea
executed, or any work required to leave the .
in a clean and safe condition,

(b) terminate all subcontracts, except those
be assigned to the&Employer pursuantto

paragraph (d) (ii),

(c)remove all Contractr 6 s Equi pr
Site and repatri at e
Subcontractorso pers

(d) In addition, the Contractor, subject to t
payment specified ilsCC Sub-Clause 59.3.4
shall

(i) deliver to theEmployer theparts of the
Roal executed by the Contractor up
the date of termination,

(ii) to the extent legally possible, assign
the Employer allright, title and benefit
of the Contractor to the Road and to 1
Plant and Equipment as of the date
termination, and, as may bequired by
the Employer in any subcontract
concluded between the Contractor &
its Subcontractors,

(i) deliver to theEmployer alldrawings,
specifications and other documel
prepared by the Contractor or |
Subcontractors as of the date
termindion in connection with the
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Works and Services.

59.3.41If the Contract is terminated und&CC Sub
Clauses 59.3.1 or 59.3.2, thlEmployer shall
pay to the Contractor all payments specifiec
GCC SubClause 59.1.3, and reasonal
compensation for all losexcept for loss o
profit, or damage sustained by the Contrac
arising out of, in connection with or I
consequence of such termination.

59.3.5Termination by the Contractor pursuant to t
GCC SubClause 59.3 is without prejudice
any other rights oremedies of the Contractt
that may be exercised in lieu of or in additi
to rights conferred bgCC SubClause 59.3.

In this GCC Clause 59, in calculating any monies ¢
from the Employer tothe Contractor, account shall |
taken of any sum pweously paid by theEmployer to
the Contractor under the Contract, including ¢
advance payment paid pursuant to the Contract.

PROVISIONAL SUM

AProvisional Sumo me an
Contract for use when authorizeg the Employer for
Emergency Works and for contingencies, which ¢
may be used, in whole or in part, or not at all, on
instructions of theEmployer The Contractor shall b
entitled to only such amounts in respect of the wi
supply or contingencieso which such Provisione
Sums relate as theéengineer shall determine in
accordance with this Clause.

After detecting a situation which in the opinion of t
Contractor justifies the execution of Emerggiworks
or otherwise as defined IGCC Clause 29, the
Contractor shall submit a Technical Report to
Engineer characterizingthe situation, and stal
estimated works quantities to correct the emerge
situation, and a Lump Sum price quotation for
Emergency Works to be carried out. The pr
guotation should be based on the Specifications s
in Section VIl using the unit prices included in the E
of Quantities.
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61.2 If the execution of the Emergency Workequire any
activity not priced inthe Bill of Quantities, the
Contractor will use the price breakdowns includec
t he Co nTendarin brder té6 form the unit price
of the unpriced items to be included in the Pi
Quotation of the Emergency Works, all in accorda
with agreed méiodology for approving new prices.

61.3 Upon receiving the request for Emergency Wa
including a Price Quotation, tHéngineer mayssue a
Work Order in accordance witBCC Sub-Clause 29.z
for execution of the Emergency Works for a Lupm
amount wih a payment Schedule agreed with
Contractor. The cost of these Works will be coverec
the amounts included in the Provisional Sum.

62. Use of 62.1 The use of the Provisional Sum to cover
Provisional Contingencies will bedone under the control ar
Sum for initiative of the Engineer in accordance with th
Contingencies conditions of the Contract.

l. CHANGE IN CONTRACT ELEMENTS

63 Change in 63.1 Introducing a Change
Assignments to
Contractor 63.1.1 If so indicated in the PARTICULAR

CONDITION OF CONTRACT, the Employer
shall have the right to propose, ai
subsequently require, that thlengineer ordel
the Contractor from time to time during tl
performance of the Contract to make ¢
change, modification, addition or deletion to,
or from the Assignments to the Contract
(hereinafter cal l ed
such Change falls within the general scope
the Assignment and does not constit
unrelated work and that it is technica
practicable, taking into account both the st
of advancement of the Works and Services
the technical compatibility of the Chany
envisaged with the nature of the Works ¢
Services as specified in the Contract.

63.1.2 If so indicated in the PARTICULAR
CONDITION OF CONTRACT the Contractol
may from timeto time during its performanc
of the Contract propose to tEenployer(with a
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copy to theEngineejy any Change that th
Contractor considers necessary or desirabl
improve the quality, efficiency or safety of tl
Works and Services. Themployer mayat its
discretion approve or reject any Char
proposed by the Contractor.

63.1.3 NotwithstandingGCC Sub-Clauses 63.1.1 an
63.1.2, no change made necessary becau:
any default of the Contractor in tt
performance of its obligations under t
Contract shll be deemed to be a Change, ¢
such change shall not result in any adjustrr
of the Contract Price or the Time fi
Completion.

63.1.4 The procedure on how to proceed with &
execute Changes is specified ®CC Sub
Clauses 63.2 and 63.3, further detaénd
sample forms are provided in the Sam
Forms and Procedures section in teedering
documents.

63.2 Changes Originating frolamployer

63.2.11f the Employer proposea Change pursuant f
GCC SubClause 63.1.1, it shall send to t
Contractor ain Request for C
requiring the Contractor to prepare and furn
to the Engineer as soon as reasonak
practicabl e, a nAnChar
include the following:

(a) brief description of the Change

(b) effect on the Time for Comglen

(c) estimated cost of the Change

(d) effect on Functional Guarantees (if any)

(e) effect on any other provisions of t
Contract

63.22Pri or to preparing a
Proposal , o0 the Conti
Engineer ami Est ionmat Ehdnge
which shall be an estimate of the cost
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preparing and submitting the Change Propos

Upon receipt of t he
Change Proposal, tiemployer shaldo one of
the following:

(a) accept t he Coh
instructions to the Contractor to proceed w
the preparation of the Change Proposal,

(b) advise the Contractor of any part of
Estimate for Change Proposal that

unacceptable and request the Contractol
review its estimate,

(c) advise the Contcdor that theEmployer
doesnot intend to proceed with the Change.

63.2.3 Upon receipt of theEmployeb s i nst
proceed undeGCC SubClause 63.2.2 (a), th
Contractor shall, with proper expeditio
proceed with the preparation of the Char
Propos, in accordance witiekCC Sub-Clause
63.2.1.

63.2.4 The pricing of any Change shall, as far
practicable, be calculated in accordance v
the rates and prices included in the Contrac
such rates and prices are inequitable, the pa
thereto shallagree on specific rates for tt
valuation of the Change.

63.2.5If before or during the preparation of the Char
Proposal it becomes apparent that the aggre
effect of compliance therewith, and with
other Change Orders that have already bec
binding upon the Contractor under th&CC
Clause 63, would be to increase or decrease
Contract Price as originally set forth in tl
Contract Agreement by more than fifte
percent (15%), the Contractor may give
written notice of objection thereto priaio
furnishing the Change Proposal as aforesait
the Employer acceptst he Con
objection, the Employer shallwithdraw the
proposed Change and shall notify t

KeNHA2030/2018 Issued by Kenya National Highways Authority 159



PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
KAMULU (B63) ROAD

63.2.6

Contractor in writing thereof.

The Contractor os f a
neither aféct its right to object to an
subsequent requested Changes or Ch:
Orders herein, nor affect its right to take ir
account, when making such subsequ
objection, the percentage increase or decr
in the Contract Price that any Change
objected tdoy the Contractor represents.

Upon receipt of the Change Proposal,

Employer andthe Contractor shall mutuall
agree upon all matters therein contain
Within fourteen (14) days after such agreem
the Employer shallif it intends to proceedith
the Change, issue the Contractor with a Che
Order.

If the Employer isunable to reach a decisic
within fourteen (14) days, it shall notify tr
Contractor with details of when the Contrac
can expect a decision.

If the Employer decidesot to ppoceed with the
Change for whatever reason, it shall, within-
said period of fourteen (14) days, notify t
Contractor accordingly. Under Su(
circumstances, the Contractor shall be enti
to reimbursement of all costs reasona
incurred by it in thepreparation of the Chanc
Proposal, provided that these do not exceec
amount given by the Contractor in its Estimi
for Change Proposal submitted in accorda
with GCCSub-Clause 63.2.2.

63.2.71f the Employer andhe Contractor cannot reac

agreemen on the price for the Change,
equitable adjustment to the Time f
Completion, or any other matters identified
the Change Proposal, th&mployer may
nevertheless instruct the Contractor to proc
wi t h t he Change by
AgreementChage Or der . O

Upon receipt of a Pending Agreement Chai
Order, the Contractor shall immediate
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proceed with effecting the Changes coverec
such Order. The parties shall thereafter atte
to reach agreement on the outstanding is:
under the Change Progal.

If the parties cannot reach agreement wit
sixty (60) days from the date of issue of {
Pending Agreement Change Order, then
matter may be referred to the Adjudicator
accordance with the provisions GCC Sub
Clause 6.1.

63.3 Changes Oginating from Contractor

63.3.1If the Contractor proposes a Change pursuatr
GCC SubClause 63.1.2, the Contractor sh
submit to theEngineera wr i t t en
for Change Proposal,
proposed Change and including the infation
specified iInGCC SubClause 63.2.1.

Upon receipt of the Application for Chang
Proposal, the parties shall follow tl
procedures outlined INnGCC SubClauses
63.2.6 and 63.2.7. However, should
Employer chooseot to proceed, the Contract
shall rot be entitled to recover the costs
preparing the Application for Change Propos

64. Extension Time 64.1 The Time(s) for Completion specified in tl
for Completion PARTICULAR CONDITION OF CONTRACTshall
be extended if the Contractor is delayed opeahed in
the performance of any of its obligations under
Contract by reason of any of the following:
(a) any Change in the Works and Services
provided inGCCClause 63,

(b) any occurrence of Force Majeure
provided in GCC Clause 38 and unforeset
conditions as provided iIBCCClause 36,

(c) any suspension order given by Eaployer
underGCCClause 58,

(d) any changes in laws and regulations
provided inGCCClause 37, or
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(e) any default or breach of the Contract by
Employer or any activity act or omission o
any other contractors employed by t
Employer or

() any other matter specifically mentioned
the Contract

by such period as shall be fair and reasonab
all the circumstances and as shall fairly refl
the delay or impedimensustained by the
Contractor.

Except where otherwise specifically provided in -
Contract, the Contractor shall submit to tegineer a
notice of a claim for an extension of the Time
Completion, together with particulars of the event
circunstance justifying such extension as soon
reasonably practicable after the commencement of
event or circumstance. As soon as reason
practicable after receipt of such notice and suppot
particulars of the claim, theEmployer and the
Contractor shall agree upon the period of su
extension. In the event that the Contractor does
accept thEmployeb s esti mate of
time extension, the Contractor shall be entitled to r
the matter to an Adjudicator, pursuant &C Sub
Clause 6.1.

The Contractor shall at all times use its reason
efforts to minimize any delay in the performance of
obligations under the Contract.

If the Contract is frustrated by the outbreak of war ol
any other event entirely outside the control of either
Employer orthe Contractor, th&ngineer shaltertify
that the Contract has been frustrated. The Contr:
shall make the Site safe and stop work as quickl
possible after receiving this cditate and shall be pai
for all work carried out before receiving it and for a
work carried out afterwards to which a commitm
was made.

65. Release from 65.1
Performance
KeNHA2030/2018

Issued by Kenya National Highways Authority

162



PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
KAMULU (B63) ROAD

Section VII: Particular Conditions of Contract (PCC)

The following Particular Conditions shall supplement@@C. They are to be completed by the
Employerand presented as part of thenderingDocuments. Whenever there is a conflict, the
provisions herein shall prevail over those in@@C.

Reference toGCC clauses

The Project

PERFORMANCE BASED ROAD CONTRACT FOR MAINTENANCE OF
OUTERING ROAD JUNCTION/KANGUNDO i KAMULU (B63) ROAD

The site is the area

The project is located in Nairobi and Machakos Counties of Nairobi Region. Th¢
project road starts at Outering junction and proceeds in a westerly directioghthrg
Njiru and terminates at Kamulu.

The total length of the road is approximateb/kin.

The name of theEngineer is

Director- RoadAsset and Corridor Management,
Kenya National Highways Authority

P.O. Box 49712 00200

Nairobi

The following documets are also part of the Contract:
(a) Invitation to tender
(b) Instructions to tenderers
(c) Conditions ofContract- Part |
(d) Conditions ofContract- Part Il

(e) Adjudication rules for the Construction Industry (October 2003
Chartered Institute of Arbitrators (Kenya)
() Standard Specifications

(g) Special Specifications

(h) Letter of Application

(i) Form of Tender and Appendix to Form of Tender
() Schedule of Rates

(k) Schedules of Supplementary Information

(I) Form of Contract Agreement

(m)Form of Performance Security

(n) Drawings

(o) TenderAddenda(tender notices
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The language of the Contract and the law governing the ContiEcgish

The address of themployer is

The Director General,

Kenya National Highways Authority,
P.O. Box 49712 00100

NAIROBI

The address of tHéngineeris:

Director - Road Asset and Corridor Management,
Kenya National Highways Authority,

P.O. Box 49712 00100
NAIROBI

Dispute Resolution Method usedRB

6.1.2

The Appointing Authority isThe Chartered Institute of ArbitratorsKenya.

6.1.3

Arbitration Proceedings shall be conducted in accordance with the following ru
procedure:Adjudication Rulesfor the Construction Industry (October 2003) k
Chartered Institute of Arbitrators (Kenya)

10.1

The Start Date shall be not later tHehdays after the issuance of the Letter Order
Commence by the Employer.

10.2

The Time Schedule for the achievement of specific Service Leve&gésSection X
Performance Specifications

12.2

The Contractor may subcontract under his own responsibility and withrdar
approval of theEmployer thefollowing Works and Services provided they do
represent more tha30 percentageof the contract value

14.2

The Employer shall give full possession of and access to the Site on Wdtlays
after the issuance ofddhmencement Order by the Engineer

19.2 (h) |

The provisions concerning HMXIDS preventiorapply.

25.2

The Contractor shall establistSelf - Control Unit.

35.1

The Contractor shall take out and maintain in effect the following insurances
sums ad deductibles shown below:
1  Minimum Third-Party Insurancei ContractPrice

39.1

The Time for Completion are the following86 Months for bothmaintenance works
andimprovementworks

394

Payment reductions aridquidated damagewill be charged apenalty for delay in
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meeting the service level requirements for periods bey&hdlays and are no
recoverable ithe subsequent monthly payment certificates.

43.1 Penalty for not attending to pothole(s)
il f the Contractor tr i msrépaixand fala toeeal
with AC within a period of 48 hours from the time of the excavation, penalty sh
charged to the contractor in the next due certificate at a rate of Kshs. 50,000
day.

44.1 The payment of the Contract Price will beade in the following curregyc Kenya
Shillings

45.1 The amount of the Advance PaymentN® Advance Payment

48.1 Price Adjustments dod$OT apply in this Contract

53.3.1 The amount of the Performance Securityi%o of Contract price

53.3.2 The fom of guaranteshall only be in the form ain unconditional bank Guarantee

59.2.2(c) | Persistence failure to comply with the required service levels for a continuous
of three (3) monthswill lead to termination of the Contract.

63.1.1 The Employerhasthe right to propose a change in the contrdes
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SECTION VIII: S tandard Contract Forms

SF-1: Form of Agreement

SF2: Form of Performance Bank Guarantee(Unconditional)
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FORM OF AGREEMENT

KENYA NATIONAL HIGHWAYS AUTHORITY (KeNHA) of P. O. Box 4971200100,
Nairobi, Kenya hereinafter called "the Employet of the one part And

hereinafter called Athe Contractor
WHEREAS theEmployer isdesirous that certain works should be executed, viz.

PERFORMANCE BASED ROAD CONTRACT FOR MAINTENANCE OF OUTERING

ROAD JUNCTION/KANGUNDO i KAMULU (B63) ROAD and has accepted a Contract by
the Contractor for the execution completion and maintenance of such works NOW THIS
AGREEMENT WITNESSES as follows:

In this agreement words and expressions shall have the saar@ngee as are respectively
assigned to them in the Conditions of Contract hereinafter referred to.

The following documents shall be deemed to form and be read and construed as part of this
Agreement, viz.:

x The Contract Agreement;

x  The Letter of award by #Employer

x The Letter of Acceptance by the Contractor;

x  The Formof Contract and Appendix to the Form of Contract;

x  The Conditions of Contract Part I;

x  The Conditions of Contract Part II;

x  The Standard Specification for Road and Bridge Construction, 1986;
x TheSpecial Specifications;

x  The Drawings;

x  The priced Bill of quantities;

x Conditions to the Contract and instructions to the Contractor;

All aforesaid documents are hereinafter referred to as "The Contract".
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In consideration of the payment to be made byBhgployerto the Contractor, the Contractor

hereby covenants with tiemployerto execute, complete and maintain the works in conformity
in all respects with the provisions of the Contract.

The Employer hereby covenants to pay the Contractor in consideraifothe execution,
completion and maintenance of the works for the Contract Price at the times and in the manner
prescribed by the Contract.

IN WITNESS HEREOF the parties that have caused this Agreemenetebetedhis
éééday odé&sé

SEALED with theCommon Seal of

(Insert the Name of the relevaAuthority)
eeéécééecééecéeéeéeééeééeeééee.)

In thepresence of ))

1. Director General )

2. Director- RoadAsset and CorridoManagement,) :
SEALED with the Common Seal of
(Insert the Name oTendej
............................................................................................ ).
In thepresence of )

1. Managng Director

2. Director/Secretary
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FORM OF PERFORMANCE BANK GUARANTEE ( UNCONDITIONAL)
To:

The Director General,

Kenya National Highways Authority,
P.O. Box 49712 00100

NAIROBI

KENYA

1. WHEREAS

//////////////////////////////////////

eeeeeceeeeeeeeeeeeeeeeeeeeeeceeceeeeeeeeeece

(hereinafter called the Contractor) has undentalk pursuance of contract No.
KeNHA/RD/ é é . /8201

,,,,,,

éééééeéceececececeececeeéee. datteker e e eeéececeé

é . toexecutahe
PERFORMANCE BASED ROAD CONTRACT FOR MAINTENANCE OF OUTERING
ROAD JUNCTION/KANGUNDO i KAMULU (B63) ROAD (hereinafter called the
AContract o)

2 AND WHEREAS it has been stipukd by you in the said Contract that the Contractor
shall furnish you with a Bank Guarantee by a recognized bank for the sum specified in
the Appendix to Form of Tender as security for compliance with his obligations in
accordance with the Contract;

3. AND WHEREAS we have agreed to give the Contractor such a Bank Guarantee;
3. NOW THEREFOREwe (name of Bank)

rrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrr

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

////////////////////////////////////

Eééééeéécécécécéceéeeeceeeeeeceéeéeceéecececece
(hereinafter cal |liendhatiwe dwetheBaanaktar pnd responsitiley a f f
to you on behalf of the Contractor up to a total of

,,,,,,,,,,,,,,,,,,,,,,,,,,

Amount in
wordseééééééeeececééééééeéeeeeceececeeeeeeeeecceeed
e éé

cééééééeeececceeeéeeeecececeeeeeeeeecceé eééé

///////

''''''''''''''''''''''''''''''

eééeeéeecééeecééecééeecéeceéeecéeéeecétececée
and we undertake to pay to you, upon your first written demand and without cavil or
argument, any sum or sums within and up to the limits as aforesaid without your needing
to prove or show grounds or reasons for the sum specified therein.
We heeby waive the necessity of you demanding the said debt from the Contractor before
presenting us with the demand.

KeNHA2030/2018 Issued by Kenya National Highways Authority 169



PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO i
KAMULU (B63) ROAD

We further agree that no change or addition to or other modification of the terms of the Contract
or of the Works to be performedere undepr of any of the Contract Documents which may be
made between you and the Contractor shall in any way release us from any liability under this
Guarantee and we hereby waive notice of any such change, addition or modification

This Guarantee shall be validti 28 days after issuing of the Defects Liability Certificate.
AUTHORI SED SI GNATORY FOR THE BANKéééééeéeeeeeeeé

,,,,,,,,,,,,,,,,

Name of bankééééééeeécéeeéecéeeeceéé

,,,,,,,,,,,,,,,,,,

Date eééeééeéceceéeeéecéc
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PART 37 Specifications
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SECTION IX: Performance Speciications

2.1  Description of Project Road

The project is located in Nairobi and Machakos Counties of Nairobi Region. The project
road starts at Outering junction and proceeds in a westerly direction through Njiru and

terminates at Kamulu.
The total lengtlof the road is approximatelybXm.

2.2.1 Performance based Routine Maintenance Services

The services to be provided by the Contractor include all activities, physical and others,

which the Contractor needs to carry eotcomply with the Service Leveland other

output and performance criteria indicated in the contract, or with any other requirements
of the contract. In particular, they include management tasks and physical works

associated with the following roadlated assets and items:

=A =24 =42 4 A4 -4 -5 -4 -5 -4 -5 -A2_-°3

Inspect roadidentify and remove all obstructions
Maintenance and repairs to carriageway and shoulders

Clear side drains, mitre drains, @ff drains

Repair and replace scour checks / Gabion boxes and Mattresses
Repair eroded ditches

Clean cross culverts, accessverts, outlets and inlets

Headwall repairs

Clear stream channels

Vegetation control: grass slashing, bush clearing, tree pruning
De-silt drifts

Maintenance and minor repairs to bridges.

Replace vandalizékinocked dowrguardrails

Construction of Region&ffice Block

Performance based routine maintenance services will be paid for as fufiyedum
per Km per month, with payment reductions made for norcompliance if
appropriate.

2.2.2 Rehabilitation and improvement works

Repairs and Maintenance workdlviee carried out by the Contractor when specifically

instructed by th&ngineer Activities include:

1

= =4 4 =4

Site clearance

Earthworks

Construction of Gravelstandard Service Roads on both sides of the road
Excavation andilling for structures

Culvert and dramageworks

Passage of traffic
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Grading and gravelling works

Paved roadsshoulder maintenance and repairs

Natural material bases and subbase

Cement and lime treated subgrade, sub base and base
Bituminous surface treatment and surface dressing
Bituminous nixes

Concrete works (major structures)

= =2 4 -4 A4 A -5 -2

Road furniture repair and maintenance
1 Miscellaneous bridge/drift works

Repairs and maintenance works will be paid for as measured items in accordance with
the unit rates in the Bill of Quantities.

The above Contracs h a | | be executed in sequences over
Improvement/Instructed Works shall be executed over the first 6km (Km 0+0Bén 6+000)
during the initial 12-month period (Year 1). As these works are ongoing, the contractor shall
take all necessary steps to ensure uninterrupted passage of traffic over the remaining 19 km
stretch (Km 6+000i Km 25+000). Such interventions will include, Base repair at failed
sections using hangbacked stones, pothole patching and regulation, shoulder gorditch
works and all activities required to be undertaken so as the section remains in passable
condition.

The above maintenance works shall be subject to a Monthly rate payable per Km maintained
and shall attract deductions due to nesompliance with tle required service levels As is

with Performance Based Maintenance.

Passage of Traffic shall also be ensured at the sections that shall be under
Improvement/Instructed Works. The Contractor shall take all necessary steps to ensure that
traffic is NOT impeded while undertaking rehabilitation works and shall take all measures to
ensure that this is upheld for the entirety of the Contract duration.

Over the next 1zZnonth Contract duration (Year 2), the Contractor shall execute
Improvement Works over the dsequent 19 km stretch (Km 6+000<m 25+000).

Passage of Traffic shall also be ensured at these sections that shall be under
Improvement/Instructed Works (Km 6+000 to Km 25+000). The Contractor shall take all
necessary steps to ensure that traffic is N@dpeded while undertaking rehabilitation works
and shall take all measures to ensure that this is upheld for the entirety of the Contract
duration.
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During this period (Year 2), e initially completed 6 Km section (Km 0+0G0Km 6+000)
shall come underPerformance Based Maintenance Works where the Contractor shall be
expected to ensure compliance with the required Levels of Service. iNoompliance shall
lead to payment deductions as specified in these Performance Specifications.

In the final 12 monthsof the Contract Period (Year 3), the entire 25 Km stretch of road (Km
0+0007 Km 25+000) shall be placed under Performance Based Maintenance. During this
period the Contractor shall be expected to comply with the required levels of service and non
compliance shall lead to deductions in the Monthly Payments due, pursuant to these
Performance Specifications.

2.2.3 Emergency Works

Emergency works, by definition, are unforeseen at the time of preparing the contract.
Severe weather conditions such as unusually fagtiall can lead to flash floods which

may cause wasbuts and other damage to the carriageway and other features of the road
and its corridor. While specific items of work are not known at the start of the Contract
it is prudent to include some genettaims which are indicative of the type of works that
may be required. These have been included in the Bill of Quantities for Repairs,
Maintenance and Emergency Works as they will probably be the same items, e.g. repairs
and maintenance under an emergentyation. The quantities are nominal as they
cannot be defined in advance.

In the event of an emergency the Contractor should draw to the attentiorEoigtineer

that certain works need to be carried out to repair the carriageway and other road
featuresto restore the safe passage of traffic along the road and ensure the integrity of
the road and its corridor. The Contractor shall give Emgineeran estimate of the
extent of the required activities and an estimate of the costs based on the Bill of
Quantties. TheEngineerwill consider the information and instruct the Contractor to
carry out such works as are necessary.

Emergency works will be paid for as measured items in accordance with the unit rates in
the Bill of Quantities.

2.3  Timetable for Measuring Compliance with Service Level Requirements

I n order to respect the Contractords ini
service levels will be introduced gradually as shown in Talile 2.
Table 2.1 Timetable for Compliance with Service Level Rpuirements
Performance Road Usability Road Durability Road Comfort
Based Contract | Compliance required | Compliance required | Compliance required
Month on % of Contract on % of Contract on % of Contract
road road road
1 100 100 100
2 100 100 100
3 until erd of PBC 100 100 100
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Period | | | |

2.4

Specification for Service Levels for RoadJsability, Road User Comfort and Road
Durability

The threeservicecategoryand scope¢ hat wi | | be used to def.i
for the Rrformance Maintenance &ks ardisted below
a. Road Usabilityy Road usability.
b. Road User Comfoit Pavement, shoulders and ROW
c. Road Durability 7 Drainage, Vegetation, Structures, Road Furniture,
Embankment and slopes.

The criteria for determining the service levelsttoe above three categes of service is
givenin Table 2.2.

The enforcement of these criteria is expected to be an immediate priority of the
contractor due to the critical importance of roaderms of itsusability, user comfort

and durability.100% compliance is expectéwm Month1, as shown in the Timetable

in Table 2.1. Compliance will be determined by Visual Inspection.
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

ROAD USABILITY

A) Road Usability

1. Passability

The road should always allow for passage of
traffic

Maximum non passability of 2 hours

No tolerance permitted

2. Road works advance
warning signs

Warning signs must be placed when clearing
works are requed to be undertaken

Within 2 hours after detection of
defects or materials washed on to thd
road

No tolerance permitted

3. Roughness)

(This item is not subjecteq
to the payment reduction

The pavement must at all times be kept to aj
acceptable level abughness.

The contractor is required to maintain IRI at
following stipulated level. Paved Standard IF
to be lower than 3.5mm/m as the target leve
newly constructed sections and 5.0mm/m ag

target level for rehabilitated sgons

Within 2 weeks after detection

The contractor will report the details
nontcompliance to the Project Manag
and identify the cause of non
compliance for further action under th
other applicable service criteria. The
applicable permissible lerance must
be adhered to.
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

ROAD USER
COMFORT

B) Pavement, Shoulders
and ROW

1. Road Cleanliness

The road must always be clean and free of s
debris, trash and other objects, which must K
removed within the time given if:

- they pose a danger

to traffic; such as rocks, fallen trees, dead
animals, abandoned vehicles, fly tipping and
other large obstacles etc.

- material washed on to the road after
storms/slides

Within 4 hours after detection

Within 5 days after detectiqi® days
for urban roads)

i) No tolerance perntiéd in respect of
objects posing danger to traffic safety

i) In case of naanger to traffic safety
the permitted maximum length of the
road below the defined service level
does not exceed more than 5 percen
any subsection of 200 m length

Example

[Say A subsection is 200 m long The
length below the defined service leve
must not exceed 10m in the sséction

2. Potholes

All visible potholes must be repaired

Visible potholes must be attended to
within 2 days after detection.

Potholes causing safety hazard to be
repaired within 24 hours after detecti

The permitted mamum dimension of
any single pothole is 150mm. diamet
The permitted number of accumulate
potholes either smaller than 150mm

diameter, in any continuous 1km sec
is 3.

3. Cracking in Flexible
Pavement

All cracks more than 3mm must be repaired.

Within 2 weeks after detection

The permitted maximum cracked are
does not exceed 10 percent of the ar|
in any subsection of 200 m length
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

Example
[Say area bsub-section 0f200 m lengt
= 7m x200 = 1400sgm. Area of
cracking not to exceed 140 sgm in th
subsection.

4. Multiple cracks in the

All multiple cracks must be repaired

Within 2 weeks after detection

In any case, the permitted maximum

must be repaired.

pavement multiple cracked area does not exceg¢
percent of the area in any sséction of
200 m length

5. Rutting All rutting of more than 2cm deep must be | The location and the condition of | Not Applicable

repaired rutting must be reported to the Projeq
' Manager by the Contractor at the
Formal Inspection
6. Ravelling All raveled areas that are more than 5mm dg The location and the condition of | Not Applicable

rutting must be reported to the Projeq
Manager by the Contractor at the
Formal Inspection

7. Loose pavement edges

All loose pavementdges, and/or pieces of
pavement breaking off at the edges must be

made good.

Within 2 weeks after detection.

The permitted maximum affected
length does not exceed 2 percent of
any subsection of 200 m length

Example

[rSay subsection of 200m length and.
he affected length of pavement edg
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

not to exceed 4m in the sslection.

off)

8. Height of shoulders vs.
height of pavement (Drop

At all sections, difference in height at edge o
pavement must be maintained to less than 5

Within 2 weels after detection

The permitted maximum affected
length of difference in height does ng
exceed 2 percent of the any ssdxtion
of 200 m length

Example

H_Say subsection of 200 m length and
he affected length of difference in
height not to exceed 4m in the sub
section.

9. Paved shoulders

All paved shoulders must be:

1) repaired to avoid water penetration
2) without deformations and erosion so that {
cross fall is not less than the camber on the
paved surface

3) free of visible potholes, cracks widthan
3mm, multiple cracks and rutting of more tha
2cm.

Within 28 days after detection

The permitted maximum affected are
or length does not exceed each of thg
following tolerances

1)  Cross fall not less than the
camber on the paved surface for moi
than 4 percent of the area in any-sub
section of 200 m length

2)  The permitted maximum
dimension of any single pothole is
150mm diameter. The permitted
number of accunated potholes eithe
smaller than 150mm diameter, or les
than 4 cm depth in any continuous 1}
section is 3.

3)  The permitted maximum cracks
area with cracks of 3mm wide does r
exceed 10 percent of the area in any
subsection of 200 m lenpt

4)  The permitted maximum
multiple cracked area does not exceg
percent of the area in any sséction of
200 m length

5)  The permitted maximum rutted
area of more than 4cm deep does ng
exceed 5 percent of the area in any-5
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

sedion of 200m length.

6)  The permitted maximum
affected length of difference in height
does not exceed 4 percent of the any
subsection of 200 m length.

10. Cracks in concrete
pavement

All cracks more than 0.2mm in width must bq
sealed

- Cracks more than 3.0mm

- Cracks between 0.5mm to 3.0mm
- Cracks up to 0.5mm

Within 1 week after detection

Within 2 weeksafter detection
within one month after detection

Thepermitted maximum cracked ares
does not exceed 1 percent of the are
any subsection of 200 m length

Example
[Say area of subection of 200 m
length = 7m x200 = 1400sgm. Area ¢

cracking not to exceed 14 sgm in the
subsection.

11. Interlocking Block

All interlocking block pavemennust be:

Within 2 days after detection.

The permitted maximum affected are

Pavement does not exceed each of the followin
tolerances
1) Without deformations and depression so t 1) No ponding water allowed on the
the cross fall allows fdiree-flowing water so paved surface for more than 4 perce
that there isn't any water pondin of the area in any sufection of 200 m
2) Free of visible defects and missing piecey length
12. Medians Not Applicable Not Applicable Not Applicable

ROAD DURABILITY

C) Drainage
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

1. Side Drains, Mitre
Drains, cut off drains
(Lined)

Must be clean and free of obstructions to en
free flowing conditions at alimes

-Siltation/Obstruction must be cleare
within 1 week after detection

The permitted maximum tolerance is
percent of the length of drains below
the defined Service Level together w
descriptions indicated in Time Allowe
for Repairs in any subedion of 200 m
length of the road.

- Damage which jeopardizes
functionality or safety of structure or
poses danger to traffic must be repai
within 2 weeks after detection

- Tolerance; Siltation and obstruction
must be less than 50mm in depth

-Replace damaged covers andmlra
lining within 2 weeks after detection.

2. Side Drains, Mitre
Drains, Cut offdrains

Must be clean and free of obstructions to en
free flowing conditions at all times

-Siltation/Obstruction must be cleare
within 1 week after detection

The permitted maximum tolerance is
percent of the length of drains below

(Unlined) the defined Service Level together w

descriptions indicated in Time Allowe
for Repairs in any subection of 200 m
length of the road.

- Damage which jeopardizes

functionalty or safety of structure or

poses danger to traffic must be repai

within 2 weeks after detection

- Tolerance: Siltation and obstruction

must always be less than 50mm in

KeNHA2030/2018 Issued by Kenya National Highways Authority 181



PERFORMANCE BASED CONTRACT FOR MAINTENANCE OF OUTERING JN/KANGUNDO

i KAMULU (B63) ROAD

ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

depth above the designed depth.

3.Culverts and Access
Drifts

Must be clean and free of obstacles and with
structural damage to ensure free flowing

conditions at all times

-Siltation/Obstruction must be cleare
within 7 days after detection

- Damages that jeopardize functional
or safety of structure or pose danger
traffic must be repaired within 3 week
after detection

- Tolerance; Siltation and obstruction
must be less than 50mm in depth

- broken culverts to be replad within
1 week after detection

The permitted maximum tolerance is
percent of the length of culverts and
access drifts below the defined Servi
Level together with descriptions
indicated in Time Allowed for Repairg
in any subsection of 200 m length of
the road.

4. Scour Checks, gabions
and other erosion
protection structures and

Erosion protection works must be fully

functional with no serious defects that can
endanger the structure, roadway or pose saf

Damage which jeopardizes
functionality or safety of structure or
poses safety hazard to road users m

The permitted maximum tolerance is
percent of the length of scour checks
and other erosion protectigtructures

gabions hazard to rod users be repaired within 1 week after below the defined Service Level
detection together with descriptions indicated i
Time Allowed for Repairs in any sub
section of 200 m length of the road
Other minor repair works to be repair
within 2 weeks after detection.
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Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

5. Manholes and Gulley
pots

Must be clean and free from obstructions an
without structural damage and ensure free
flowing conditions

-Siltation/Obstruction must be cleare
within 1 week after detection

- Tolerance: Siltation and obstruction
must be less than 50mm in depth

- Damaged manholes and gulley pots
must be repaired within 1 week after
detection

The permitted maximum tolerance is
percent of the number of manholes &
gulley pots below the defined Service
Level together with descriptions
indicated in Time Allowed for Repairg
in any subsection of 200 m length of
the raad.

D) Vegetation

1. Vegetation free zone

Carriageway, shoulders and structures must
kept with no vegetation.

- Height: Omm at all times

No tolerance permitted

2. Outer/inner vegetation

-Inner vegetation zone, edge of shoulders to
back of side drain/ditch or 2m away from edg
of shoulder on straights and outside of curve
and 5m on thénside of curves. Also control o
vegetation around street furniture and other
features.

Height: 25mm (min) to 150mm (Max)
at all times

5% tolerance permitted

-outer vegetation zone, excluding inner zone|
(Outer vegetation zone extends all the way t
the Road Reserve Marker Post which should
visible from the road)

25mm (min) to 300mm (max) at all
times

5% tolerance permitted

3. Growth encroaching int
vegetation free zone from
the side or top

Must be removed if within 5.5m above the ro
surface and/or the minimum sight distance o
240m is not maintained

The level applies to vegetation control includ

-Within 1 week after detection

The permitted maximum affected
length does not exceed 2 percent of
any subsection of 200 m length of the
road

Example
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

trees, scrub or branches hanging over the zd

[Say subsection of 200 m length. The
affected length of growth approachin
into vegetation free zone from the sig
or top does not exceed 4m in the sul
section.

4. Trees within ROW

Trees within ROW outside of the drains mus
protectedas necessary

At the end of the month

The permitted maximum tolerance is
percent of the number of trees below|
the defined Service Level in any sub
section of 200 m length of the road.

5. Encroachments (illegal
kiosk, traders, building
etc.) along the rah

Must be free of any encroachment. The road
reserve should be clear from one LHS Road
Reserve Marker post to the RHS Reserve
Marker Post.

Any new encroachments should be
removed within one week of
notification of the same by the Projed
Manager / Road Mager

Existing encroachment should be
removedwithin the first four months o
the Contract.

Not Applicable

E) Structures

1. Concrete structures

Concrete structures must be in good conditid
and fully functional. Any drainage system (e.
weep hols) forming a part of the concrete
structure will be kept the same

The location and condition detected
must be reported to the Client at Forf
Inspection for further action.

Concrete structures pending repairs
the damaged portion mag left on site
with proper signs and safety
arrangements.

Not Applicable

2. Steel structures

The steel structures (e.g. Bridge and pedest

In case of any condition which

No tolerance permitted
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

bridge) must be clean, in good condition, fre¢
corrosion and fully functional.

threatenstructural integrity of the ste
structure, the Contractor must
immediately notify the Project
Manager.

Obstacles and debris must be remov|
from the structure within 1 week of
detection.

However, steel structures pending
repars of the damaged portion mayb
left on site with proper signs and safg
arrangements.

3. Bridge expansion joints

All expansion joints must be clean and in go
condition

In case of any condition which
threatens structural integrity of the
expansion jait, the Contractor must
immediately notify the Project
Manager.

Repairable damages and defects mu
be repaired within 1 week of detectio

No tolerance permitted

However, expansion joints pending
repairs of the damaged portion mayh|
left on site with proper signs and saf¢
arrangements.

4. Riverbeds

1) Riverbeds must be maintained tcere free
flow of water under the bridge and up to 50
meters upstream and downstream of the rive
all times

In case of any condition which
threatens structural stability of the
riverbed and water flow movement, t
Contractor must immediately notifyeh
Project Manager.

No tolerance permitted

2) The design clearance of the river under th
bridge must be maintained at all times

3) Erosion around bridge abutments and pie
must be controlled with all reasonable meas
at all times.

Causes for nogsompliance must be
eliminated within 2 weeks after water|
has sufficiently receded to allow
working conditions

However, the damaged portion pend
repais maybe left on site with proper
signs and safety arrangements.

F) Road Furniture
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Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

1. Warning signs
/Mandatory signs

All signage musbe present, complete, clean,
legible, reflective and firmly installed

Missing or defective signs must be
replaced within 24 hours of detection

The permitted maximum tolerance is
percent of the number of
war_nlndg/man_datory signs below the
defined Servicdevel in any sub
section of 200 m length of the road.

2. Information Signs, Edgs
marker Post, Guide Post,
Kilometre post

All signage must be present, complete, clear
legible, reflective and firmly installed

Information signs; Missing or
defectivesigns must be replaced with
1 week of detection

_Edge marker post, guidance post,
Kilometre post:

Missing or defective signs must be
replaced within 1 month of detection

The permitted maximum tolerance is
percent of the number of information
signs, edge marker posts and guide
posts below the defined Service Levg
In any subsection of 200 m length of
the road.

3. Traffic Signals

All traffic signals must be clean, operational
and well synchronized

Within 24 hours of detection

No tolerarce permitted

4. Street Lighting

Road must always be well lit during the
specified hours at night.

-Within 24 hours for replacement of
bulbs upon detection

- Other defects must be repaired with
3 days after detection

The permitted maximum tolerance is
percent of the length of the road
equipped with street lighting is below
the defined Service Level at any sub
section of 200 m length of the road.

5. Road Markings/Road
Studs

Al road mar kings/ r o
eyes' are clear, visible and faional. If the
reflection factor is less than 35% of the
specified design value:

Faded road markings and road
reflectors are reported to the Client b
the Contractor at Formal Inspection

Not Applicable

6. Guardrails and
pedestrian rails

Guardrails must be in good condition and ful
functional.

In case of any condition which
threatens structural integrity of the
guardrails, the Contractor must
immediately notify the Project
Manager.

Damage and defects must be
repaired/replaced within 2 days of
detection.

No tolerance permitted

However, guardrails pending repairs
replacement of the damaged portion
maybe left on site with proper signs g
safety arrangements.
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Service Scope

Service Levels
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Permissible Tolerances

G) Profile and Road
Width

H) Embankment and
Slopes

1. Embankment slopes

All embankment slopes must be without
deformations/damages and erosions of moreg
than 100mm in depth.

-Within 1 week of detection

The permitted maximum tolerance is
percent of the length of the road with
embankmat slopes is below the
defined Service Level at any sub
section of 200 m length of the road.

2. Slopes in Cuts

All slopes in cuts must be stable

Fallen slope material must be removs
Quantities below 50m3 per Km sectic

-from pavement within 4hrs after
detection

-from shoulders within 2 days after
detection.

Quantities between 50m3 and 500m:
per Kmsection;

-from pavement within 24hrs after
detection.

T from shoulders within 4 days after

detecion

No tolerance permitte
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Procedures for Inspection

2.6

The visual inspection will be undertaken as part of the Formal and Informal inspections.
The criteria for Service Levels will be checked at sectgatscted by the Engineer based
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