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Abbreviations and Acronyms
CIF Cost, Insurance and Freight
DRB Dispute Review Board
DRE Dispute Review Epert
GCC General Conditions of Contract
ISO International Organization for Standardization
ITT Instructionsto Tenderers
JVA Joint Venture or Association
M&T Mechanical and Transport Department, Ministry of Roads
NCT National Competitive Tetering
LCT Local Competitive Tendering
PCC Particular Conditions of Contract
STC Standard Tender Document
SCC Special Conditions of Contract
TDS Tender Daté&heet
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Important Notice to Tenderers

1)

2)

3)

4)

This is a hybridTenderingDocumentand has beenprepared for the Procurement of
Works under Performance Basedd Unit Rate BasedRroad Maintenance type of
Contract.The contract covers an array of activities needed to achieve and maintain a
Specified Service Level for road users, including many actgtirelated to the
Management and Maintenance(including RoutineMaintenance, Spot Improvement,
Emergency WorkandPeriodic Maintenancgof the road network under contract

This Standard Tender Document (STD) for procurement of Works has been prepared
for use by Procurement Entities in Kenya in the procuremenbad maintenance
works. Exclusivepreference shall be given to citiz&ontractors using open tendering
methods where the amounts are below the threshold given by SectioTi& Biiblic
Procurenent and Disposal (Preference and Reservations) Regulations,Qbetwise,

any tender shall be througditernational Competitive Bidding (ICB) and National
Competitive Bidding (NCB) procedures without discrimination.

The Employer shall conduct Bre-Tender Site Visit/Pre-Bid Conference to be
attended by the Tenders before the closing date of the Tender. The information on the
date and venue will bas indicated in Tender Notice

In the Performance Based Contrd®tBC), Contractors compete among eaather
during the tendering process,by essentially proposing fixed lurgum prices for
bringing the road taequiredservice level and then maintaining it at that level dor
specifiedperiod.Payments made to tlwentractors are ndiased omguantities of work
measured by unit prices for workksi n p ortpkysical works but on measured
6outputsd reflecting the specifi edThiand
isexpressefet Wr o ¢ peh tnedRehabiliation of the road to fatdined
standardsgsrequired by théenderingdocuments), the maintenance service of ensuring
specific Service Levels on the roads under contract, and specific improvenasnts (
required by the tenderingdocuments) All this represerd outputs or outcomesA
monthly lumpsum remuneration paid to the Contractor will cover all physical and non
physical maintenance services provided by the Contractor, except for unforeseen
emergency works which are remunerated separatelgpposed téraditional road
construction and maintenance contractswhere the Contractor is responsible for the
execution of works which are normally defined by Eraployer The Contractor is paid

on the basis of unit prices for different quantities of measured work items, i.e. a contract
bsed on Ainputsod to the worKks.

For example, th&Contractor is not paid for removing 2 cubic metres of silt from a
culvert (his actual work input) in a certain month, but for keeping the culvert clean and
free of silt at all times (the output of his effgrt3his means that in some monthge
Contractorwill be paid the agreed standard monthly lump sum amount even though
much workhas notbeendone. In other words, it is possible that during some months,
the contractor will have to carry out a rather laaggount of physical works in order to
comply with the required Service Levels and very little work during other months.

The agreed monthly payment for maintenance works and services will be made to the
Contractor if he has complied, during the month forclwlthe payment is to be made,
with the agreed Service Levels on the road network under contract. Together with his
monthly invoice, the Contractor will report the result of his own evaluation of
compliance with the required Service Levels, based on his manitoring system
which is mandatory. His statement will then be verified byEhgployes representative
(supervision consultant) through inspections. If the Service Levels are not met,
payments are reduced, based on a schedule given in the contyaenBamay even be
suspended, and the contract cancelled, if the contractor fails during an extended period
to achievespecified minimum thresholds values of Service Levelhis contract
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describes the formulas used to calculate payment reduction and potel contract
suspensions.

5) Theunit ratebasedermcontracton theotherhandinclude

a) Carrying outRehabilitation Works to bring the Road up to paefined standards

b) Improvement Works specified by th&Employer aimingat adding new characteristics
to theRoads in response to new fraf safety or other conditions.

c) Emergency Works needed to reinstate the Roads after damage has occurred as a
result of natural phenomena with imponderable consequences under the conditions
defined in the contract.

d) The Rehabitation and Improvement Works which have been explicitly specified by
the Employer inthe contract are quoted on the basis of measurable output quantities
and paid as performed. In order to be entitled to the monthly payment for maintenance
services, the @ntractor must ensure that the roads under contract comply with the
Service Levels which have been specified intémeleringdocument.

6) Whenimprovement rehabilitation or emergenayorks arerequired a welldesigned
bill of quantities defining specifioutputs fortenderes to price and, later on, allow
measurement and payment of the Contraistgorovided Emergency works, although
impossible to quantify in advance, wilccasionallybe necessary. To allotgnderes to
offer prices for Emergency Worka,unit price bill of quantities (similar for civil works
under unit prices)y shall be prepared fotenderes to price fortenderevaluation
purposes. Later on, these unit prices and real measured volumes of Emergency Works
executed will be used for paynmen

7)  Another major difference is that ti@ontractor is responsible fdeciding on the works
necessary to reach the required Service Levels, and the durability and performance of
the roads over a longgreriod. Although the design of the works and sewvite be
carried out is under the responsibility of the Contractor, a good preparatory engineering
work is required to be prepared by th&mployer It is necessary to prepare
comprehensive information on the actual condition oftlaels covered by the coatt.

8) Minimum road conditions and Service Levels are defined thraeghicelevel and
performance measures, and these are used under the PBC to define and measure the
desired perforrance of the Contractor. In tHRBC, the defined performance measures
arethus the accepted minimum thresholds for the quality levedemvice onthe roads
for which the Contractor is responsible.

9) The performance criteria will cover all aspects of the contract and take account of the
fact that different sulareas within the agract area might requidifferent measures of
Service Levels. Criterihasbeendefined at thredifferent measures dévels (although
simpler contracts will not use all of the criteria identified below)

(@ Road User Service and Comforineasures,
(b) Road Durability measures,
(c) Management Performance Measures

10) A fundamental feature of the PBC is tlaaty type of firm or business venture having
the necessary technical, managerial and financial capacifylfto the contract is
eligible andnot necssarilythe traditional works contractotn any case, th€ontractor
is responsible for designing and carrying out the works, services and actions he believes
are necessary in order to achieve and maintain the Service Levels stated in the contract.
TheSe vi ce Levels are defined from a road u.
such as average travel speeds, riding comfort, safety features, etc. If the Service Level is
not achieved in any given month, the payment for that month may be reduced or even
suspended.

11) Underthe PerformancebasedContract(PBC), the Contractor has a strong financial
incentive to be both efficient and effective whenever he undertakes work. In order to
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maximize profits, has ableto reduce his activities to the smallest possibblume of
intelligently designed interventions, which nevertheless ensure thatefined
indicators of Service Level are achieved and maintained over time. This type of contract
makes it necessary for the Contactor to have a good management capacity. H
Amanagement 0 means the capability to def i
the physical interventions which are needed in the short, mediumagtelon. This is
donein order to guarantee that the roads remain above the agreed Senete Lev
other words, within the contract limitations and those required to comply with local
legislation, technical and performance specifications and environmental and social
regulations, the Contractor is entitled to independently define: (i) what {@)dehere

to do it, (iii) how to do it, and (iv) when to do it. The role of the Road Administration
and of theEmployeis to enforce the contract by verifying compliance with the agreed
Service Levels and with all applicable legislation and regulations.

12) Maintaining a road network includes botloutine and periodic tasks. Routine
maintenance consists of many different tasks frequently necessary to maintain the
function of the road (such as pothole repairs, cleaning of drainage, sealing of cracks,
cutting d vegetationroad markinggtc.). Periodic maintenance consists of predictable
and more costly measures of a less frequent nature designed to avoid road degradation
(such as grading, drainage work, resurfacing, asphaltic concrete overlays, etc.).
Intelligent management, the timeliness of interventions and the adequachmtat
solutions are critical.

When Rehabilitation Works and Improvement Works are not specifically required in
the tenderingdocuments, it is expected that in order to comply withcieatract, the
Contractor will most likely have to carry out different types of works, including some
small initial rehabilitation and improvements, routine maintenance activities and
periodic maintenance works. The definition of the exact nature of thkswtreir
timing, their costing and their implementation is left to the judgment of the Contractor.
This means that his capacity must be above the usual capacity of a traditional civil
works contractor. In fact, an essential attribute is the capacity nagearoads, while

the actual physical execution may either be carried out by the Contractor himself, or by
different specialized firms participating in a Joint Venture with the main contractor, or
under subcontracts. Joint Ventures may include Engineérimg and medium, small

and even micre@nterprises.

Tenderes will present their financial offexs appropriatéor:

A the Performance Basetaintenance Servicesin the form of the amount of the
monthly lumpsum payment demanded by tieadereraccording tadhe conditions of
contract (this will be a monthly amount applicable throughout the duration of the
contract);

A the Rehabilitation Works (if so required in th@enderData Sheet), in the form of a
lump-sum amount, while indicating the quantities of meadarajutputs to be
executed in order that the road achieves the performance standards specified in the
tenderingdocuments. Payments will be made in accordance with the progress in the
execution of those measured outputs;

A the Improvement Works (if so requirel and for the improvements indicated in the
tendering documents) in the form of unit prices for outputs of each type of
improvement works; payments for improvements will be made in accordance with
guoted unit prices for those outputs; and

A Unit prices forEmergency Works in the form of a traditional bill of quantities.
Payments will be made for each emergency on alzgsase basis

KeNHA/2062/2018 Issued by Kenya National Highways Authority 4
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13) Another important aspect in the Performance type of contract is for the contractor and
Employerto enter into dong-termrelationship whereby the contractor takes over more
responsibility for managing the condition of the road and is rewardeddngarterm
contract than is traditional; sometimes several years.

14) In case of any conflict between the provisions outlined in taisdard tender document
and The Public Procurement aAdsetDisposal Act,(PPADA) 205 and Regulations
2006, the latter shall prevail.

KeNHA/2062/2018 Issued by Kenya National Highways Authority 5
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INVITATION TO TENDER

TENDER NO. KeNHA/20622018 - PERFORMANCE BASED ROAD CONTRACT
FOR THE MAINTENANCE OF AMALA RIVER -NAROK (B7) ROAD

The Kenya National Highways Authority (KeNHA) is a State Corporation established under
the Kenya Roads Act, 2007, with the responsibility for the management, development,
rehabilitation and maintenance of national roads.

The Authority invtes bids from eligible construction companies registered witiN&tenal
Construction Authority (NCA) in Category NCA 3 or 4 for the PERFORMANCE
BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVER -
NAROK (B7) ROAD to be funded through Fuel Maintenaricevy Fund (RMLF).

SCOPE OF WORK

The scope of works shall be as described in the tender document.
QUALIFICATION FOR TENDERING

Mandatory Requirements

The followingmust be submitted together with the bid;

1. Certified Copyof Certificate of incorporation

2. Certified Copy of Valid Registration Certificate with the National Construction
Authority in the classes specified above

3. Certified Copy of Valid _National Construction Authority Practicing License in the
classes specified above

4. Copy of Valid _Tax ComplianceCertificate (Will be verified on the KRA TCC

Checker)

Certified copy ofValid Single Business Permit

Certified _copy of recent CR 12 form (Issued within the last 12 months from the

Tender Opening Date).

7. Certified copy of Valid Certificate of Registrationof access to government
procurement opportunities, from The National Treasury or County Governments (For
Disadvantaged groups; women, youth and Persons with Disabilgtegory Small
Works & Engineering. (Certificates may be verified from the issuingréigs)

8. Certified copies of log books for Ownership of Machines and Equipment. Those
hiring MUST providecertified copies of Lease Agreement acgltified copies of
LogbooksVALID not more than three months from the Date of Tender Opening.

9. Bidders Biddingor Performance Based Road Maintenance Contracts (RRIST
Have At least one of the Director of the bidding company trained in Performance
Based Road Maintenance as a Contractor (PBC) by Kenya Institute of Highways and
Building Technology (KIHBT). (Certitates may be verified from the issuing
Agency)

10. Current Sworn Affidavit not more than 3 months from the tender opening date

11.Bidders shalseqguentially serializeall pages of each tender submitted

o o
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NOTE:
1. All Certification of Documents shall be originahd executed by a Commissioner for
Oaths or Notaries Public
2. Certificates/Licenses may be verified from or with the Issuing Authorities/Agencies

Other Requirements

As specified in the respective tender documents covering the following:
1. Similar previos experience where applicable.

2. Professional and Technical Personnel.
3. Current work load.
4

. Litigation history (provide sworn affidavit) should have been sworn within 3 months
of the tender opening date)
5. Eligibility

a. All bidders/Directors who have alreadydmeawarded maintenance works
contracts in the current Financial Year 2018/2019 1st Quarter are NOT
eligible to bid

b. To enhance equity, bidders shall bid for a maximurnhode (3) Tenders
under this Tender Notice. Bidders who participates in more thatetvders
shall be disqualified.

c. Director (s) bidding under different companies for the same tender shall be
disqualified

d. Director (s) bidding under different companies should not participate in more
thanthree (3) tenders

e. Only those bidders registered iret@ategory as indicated in the tender
document shall bid for the respective tenders

f. Any form of Canvassing will lead to disqualification

Procurement shall be based on the post qualification method and the above details will be
submitted with the priced i

There shall benandatory pre-tender site visitsor Pre - Bid Conferencesas specified in
thetender notice

NOTE:

Every Bidder shall be represented by one person bearing an original letter from the
company authorizing them to represent the company ithe pre-tender site visitPre-
Tender Conference.

One (1) person shall only represent one (1) company.

The letter shall be in the official company letter head giving name and ID/Passport No.
of the representative who shall be required to present their @ginal identification

during the pre-tender site visitPre-Tender Conference. The letter shall be duly signed
and bear an original company stamp. Photocopies or any other media shall not be
accepted.

KeNHA/2062/2018 Issued by Kenya National Highways Authority 7
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Interested eligible candidates may obtain furthesrmiation and inspect tender documents
from theSupply Chain Management Office Kenya National Highways Authority,
Ground Floor, Blue Shield Towersduring normal working hours.

A complete set of tender documents may be obtained by interested tenderdhe fkanya

National Highways Authority websitgrww.kenha.co.ke or supplier.treasury.go.kefree of

charge OR from the offices indicated in the table above during normal working hours upon
payment of a noi refundatte fee ofKshs. 1,000 (One thousand shillings onlyh form of
bankerds cheque only payable to Kenya Nation

Completed tender documents are to be enclosed in plain sealed envelope clearly marked with
tender name, reference numbed anbmittedo: -

Deputy Director, Supply Chain Management
Kenya National Highways Authority,
Blue Shield Towers, ¥ Floor, Hospital Road, Upper Hill,
P. O. Box 4971200100,
NAIROBI, KENYA

Or deposited in the Tender Box on the Mezzanine Floor, BlisdSTowers, Hospital Road,
Upper Hill so as to be received on or befoFaursday 4" October, 2018 at 11.00AM.

Please note that bulky tenders which do not fit in the tender box shall be delivered to
the Supply Chain Management office at Blue Shield Toers First Floor.

All interested bidders are required to continually check thekenya National Highways
Authority website: www.kenha.co.ke for any tender addendums or clarifications that
may arise before submission ate.

Tenders will be opened immediately thereafter in the presence of Tenderers/Representatives
who wish to attend at tHéeNHA 3™ Floor Boardroom

Deputy Director, Supply Chain Management
For: DIRECTOR GENERAL

KeNHA/2062/2018 Issued by Kenya National Highways Authority 8
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TABLE 1: KEY ITEMS FOR PRE-QUALIFICATION

Check Items Reference Requirements
1 | Form of bid Form of Bid  The form is duly filled and stamped
with all alterations countersigned
2 Appendix to form of bid (if | Appendix to form of | § The form is dulyfilled, signed daed
any) tender and stamped
3 Tender Securing Declaratior ITT 15_9 form of Biql 1 Duly filled and signed
Form securing declaration | ¢ |n the format provided with all
form. conditions
4 Confio!ential_ Business Schedule 1 1 The form is duly filled and signed
Questionnaire 1 Provideall required information
5 | Eligibility (copy of ID) Schedule 1 | The copy of the proof of citizenship (IC
card, passport) is attached
6 Form of Written Power of ITT5.1 9 The form is duly filled
Attorney Schedule 2 1 Provide copies of National
Identification card or Passport.
7 Tax Compliance Certificate | Tender Notice | Thecopyis attached
1 The certificate ivalid
8 Class Registration with NCA Tender Notice 1 Valid Certified Copy ofRegistration
NCA 3 OR ZLertificate
1 Certified by Commissioner of Oaths
I Certified copy of ValidPracticising
Licensefor Category3 or 4
9 Certificate of Incorporation | Tender Notice 1 AttachCertified Copy
10 | AGPO certificate fotWomen | Tender Notice 1 Attach valid Certified Copy in Categor
of Small Works and Engineering
11 | PricedBill of Quantities ITT 12,14 1 The form is duly filled and any
alterations shall be countersigned
12 [Certificate qITT72 1 Attend pre bid meeting/visit with
to Site Schedule 3 ID/Passport & introduction letter from
the company
9 Bidders tosign attendance register
9 Certificate must be signed by the
Empl oyer s repres
13 | Conflict of Interest ITT 4.3 1 The form is duly filled
1 To state explicitly
14 | Pending Litigation Tender Document 1 AttachCurrent Sworn affidavit dated
within the last 3months from the date
of tender opening
15 | History of NonrPerformance | Tender Document 1 The form is duly filled
KeNHA/2062/2018 Issued by Kenya National Highways Authority 9
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16 | CR 12 Form Tender Notice q Certifiedcopy of Form CR2 Issued
within the last 12months from the date
of tender openind Certified by
Commissiaer of Oaths)
17. | Single business permit Tender Notice Attach valid certified copy
- Duly filled and signed
. Tender Document . . .
18 Schedule of Major Items of & . - Provide Certified copies of logbooks an
" | Plant . lease agreement($jalid within 3months
Tender Notice . .
period from date of tender opening
Tender Document
19. | Schedule of Key Personnel - Duly filled and signed
Tender Document
Roadworks Completed . .
20. : . - Duly filled and signed
Satisfactorily
Tender Document
21. | Schedule of Ongoing Projec| - Duly filled and signed
Tender Document
Schedule of other . .
22 . - Duly filled and signed
Supplementary Information
23 | Serialization Tender Notice -All pagesof the tender document shall
be sequentially serialized
- Tender document completed in whole
Completeness of tender . . o
24 documents Tender Document without alteration or omission
- All documents duly filled and signed
Performance Based Road | Tender Notice -Certified Copy of PBC Certificate to be
Maintenance Contract (PBC]| provided
25 | Training Certificate of at

least one of the Director of
the Company.

**Certification shall be done by a Commissioner for Oatbs Notaries Public

KeNHA/2062/2018
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TABLE 2: POST- QUALIFICATION SCORE

ITEM | DESCRIPTION POINT SCOR
SCALE
1 KEY PERSONNEL Max 30
Site Agent (Max 4 marks) | Qualification | B.ScCivil Eng. 14
HND in Civil Eng. 10
Dip in Civil Eng. 8
Experience | > 8 years and above| N/A
3-7 years N/A
0 -2 years N/A
Surveyor (Max8 marks) Qualification | Diploma in Survey | 8
Certificate in Survey| 3
Experience | >6 Years N/A
305 Years N/A
0-3Years N/A
Foreman (Max8 marks) Quialification | Diploma in  Civil | 8
Engineering
Certificate in Civil| 3
Engineering
Experience | >6 Years N/A
395 Years N/A
0-3Years N/A
2 FINANCIAL CAPABILITY Max 0
Financial gatements The financial accounts, balance N/A
sheets, profit and loss statements a
certified by reputable audit firm.
Contact information of the firm to be
provided (Last Two Years)
The Bank statements are from a N/A
reputable Bank. Contact information
to be availed (Last Six Months)
Financial Information /| Provide turnover figures for the last| N/A
Current work two (2) years showing current work
commitment.
Provide undertaking from the bank | N/A
providing current line of credit
specific to the tender
3 SITE BASE FACILITIES Max 12
Proposal on office & stock yard faciliti€s identify location and| 10
condition of the planned site office and stockyard. Attachment
map and photo preferably
4 PLANT AND EQUIPMENT Max 18
Relevant Equipment | Owned(Max 18 marks) 0018
Leased (Max @ marks) 0010
5 WORK METHODOLOGY Max 30
Signed work programme chart and cag 0-10
flow estimate
Proposals on work scheduling including th 0-10
response time
Detailed method statement on how to car 0-10
out the intended works
6 WORK SAFETY MANAGEMENT MAX 10
Proposals on traffic control ,h|10
7 EXPERIENCE Max 0
General Experience (Completion Certificates of 5 No of proj{ N/A
completed in the last 5 years)
KeNHA/2062/2018 Issued by Kenya National Highways Authority 11
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ITEM | DESCRIPTION POINT SCOR
SCALE

Two (2 No) of projects submitted above, should have a minin N/A
Contract value of Kshs. 50,000,000
Specific (local) experience in related works i.e. PBC works N/A

TOTAL MAX 100

Minimum Qualifying Mark = 75%

The Authority will verify information slomitted. Any form of forgery or misinformation
from the bidder shall lead to cancellation of the bid/award, institution of legal proceedings
and blacklisting for all future KeNHA contracts.

//////

Signature of Tendererééééééeéééeé. Date e€ééecéé

KeNHA/2062/2018 Issued by Kenya National Highways Authority 12
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Summary
A brief description of these documents is given below.

Invitation for Bids Form (alternative form to be used when Prequalification has taken place
beforetendering

Specific Procurement Notice/Invitation for Bids Form (alternative form to be used when
Prequalification has not taken place befdendering

PART 17 TENDERING PROCEDURES

Section I Instructions to Tenderers (ITT)
This Section provides relevant information to hdlenderes prepare their
bids. Information is also provided on the submissapening, and evaluation
of bids and on the award of Contra@gction | contains provisions that are
to be used without modification.

Section ll:  Tender Data Sheet TDS)
This Section consists of provisions that are specific to each procurement and
that sipplement the information or requirements included in Section I,
Instructions tolenderes (Appendix to form of bid)

Section lll: ~ Evaluation and Qualification Criteria (alternative Section Ill to be used
when Prequalification has taken place befterdcering)
This Section contains the criteria to determine the lowest evalteatddrand
to ascertain the continued qualification of tiendererto perform the
contract.

Section IV:  Schedules of Supplementary Information
This Section contains the forms whiare to be completed by thAenderer
and submitted as part of his Bid.

Section V:  Technical Evaluation Criteria
This Section contains the Tendereros
corporate capability and previous contract records. Thisosegiso contains
the technical ®res on documents and proposals submitted by the Tenderer as
part of his Bid.

PART 27 CONDITIONS OF CONTRACT AND CONTRACT FORMS

Section M: General Conditionsof Contract (GCC)
This Section contains the general clausdsetapplied in the contract.

Section VII: Particular Conditions of Contract (PCC)
This Section consists d?art A, Contract Data, which contains data, and
Part B, Specific Provisions which contains clauses specific to each contract.
The contents of thiSection modify or supplement the General Conditioihs
Contractand shall be prepared by tRenployer

KeNHA/2062/2018 Issued by Kenya National Highways Authority 13
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Section VIII: Standard Forms
This Section contains forms which, once completed, will form part of the
Contract. The forms foPerformance Security and Advance Payment
Security, when required, shall only be completed by the succe$sfullerer
after contract award.

PART 31 SPECIFICATION
This Section contains the Specification, the Drawings, and supplementary
information that describe the Serviceslaflorks to be procured.

Section IX: Performance Specifications(for Performancebased Road Contract)
Section X:  Standard Specification
Section XI:  Special Specification
Book of Drawings
This Section contains the Drawings, and supplementary informalian
describe the Services and Works to be procured
Bills of Quantities

This Section contains the description of quantity of items of work and the
Services carried out by the contractor.
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PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVERNAROK

(B7) ROAD

FORM OF BID

NOTE: The Appendix forms part of the Bid. Biddare required to fill all the blank spaces
in this form of Bid and Appendix)

(b)

NAME OF CONTRACT:

PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF

AMALA RIVER -NAROK (B7) ROAD

(©)

TO:

Sir,

Director General,
Kenya National Highways Authority,
P. O. Box 4972-00100,

NAIROBI, KENYA

Having examined the Conditions of Contract, Specifications, Bill of Quantities, and
Drawings for the execution of the aboweamed works we, the undersigned, offer to
construct and install such works and remedy any defectr¢in in conformity with the

said Bill of Quantities, Conditions of Contract, Specifications and Drawings for the sum
of; -

(Insert Amount in words)

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

ceeeeeeceeeceeeceeeeceeeeceeeeceeeeeeeeeeccece

(Insert amount infigures)

rrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrr

rrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrr

eeeeeeeeceeeceeeceeeceeeeeeeeeeeeeecece

We undertake, if our bid is accepted, to commence the works within Fourteen (14) days
of receiopt of the Engineerds order to
whole of the works comprisedni the contract within the time stated in the
Appendix to Bid.

If our bid is accepted we will, when required, obtain the guarantee of a Bank or other
sureties (to be approved by you) to be jointly and severally bound with us in a sum
not exceeding 5% of thabovenamedsum for the due performance of the contract
under the terms of a Bond to be approved by you.

We agree to abide by this bid for the period of 120 days from the date fixed for
receiving the same and it shall remain binding upon us and may ¢ciepted at any
time before the expiration of that period.

We understand that you are not bound to accept the lowest or any bid you may receive.

KeNHA/2062/2018 Issued by Kenya National Highways Authority 15
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PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVERNAROK

(B7) ROAD

On the basis of our previous experience we are fully experienced and competent in the
type of work included inthis tender and we have adequate financial resources to

carry out the works described within the period for completion.

position to fulfil the contract for which we have tendered.

1
Dated t hi

Day of eéeéé

([N
([N

S ééeéeeée

é

([N
([N

Simatureééeéeéeéeéeééeéeéein the capacity of €
Duly authorized to sign bids on behalf
eéeéeéeéeéeéeecéeéeéeéeé. . eéeéecéecéeéed
(Address of Tenderer)ééééééééece. eeeéeéeé
(Name of Witness) éeéeeeéeéeaaeadseseaecececece

(Signature of Witness)eéeéeéeéeéeeé eeéeée
(Address of Witness)ééeéeéeéeééeéeéeéecée
(Occupation of Witness)ééééééeee. eeéeéeéé
KeNHA/2062/2018 Issued by Kenya National Highways Authority 16
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PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVERNAROK
(B7) ROAD

APPENDIX TO FORM OF TENDER
(This Appendix forms part of the Tender)

CONDITI ONS OF CONTRACT CLAUSE AMOUNT

Tender Securing Declaration Form Duly filled and Signed in the right format
as provided

Amount of Performance Security 53.3 1% per cent of Contract Price in the forn

(Unconditional Bank Guarantee) of Unconditional Bank Guantee

Programme to be submitted 17 Not later than fourteen (14) days after
issuance of Order to Commence.

Minimum amount of Third Party Insurance | 35.1 Contract Price

Period for commence|l0.1 14 days

order to commence

Time for competion 39.1 Thirty-Six (36) Months

Time for completion for Instructed works 18 Months

Defects Liability period for Instructed works| 41.1 Six (6) Months

Period of Contract Validity 60 From contract signing up to the date of
settlement of the agreethfl statement
issued pursuant to clause 60.6.

Advance Payment 45.1 The EmployeMAY pay up to a
maximum of 10% of Instructed Works
Sum subject to availability of fundand if
the valueof instructed works is greater o
equal to KES 100,000,000

AdvancePayment Security 45.1 Full amount of the advance in the form ¢
Unconditional Bank Guarantee
(Insurance bonds shall not be accepted

Amount of liquidated damages 39.4 0.05 % of the contract price per day.

Limit of liquidated damages 41.2 5% of Contract gce

Percentage of Retention 51.1 5% oflnstructed Works Amount per
Interim Payment Certificate

Limit of Retention Money 51.1 5% ofTotal Instructed Works Amount in
Contract Price

Refund of retention to the Contractor 51.2 50% on taking overof instructed works
and balance subject to defectepair and
PBC Service level compliance to 100%

Damages for not attending to excavated 43.1 Kshs. 50, 000 per Month per pothole

potholes within 48 hours of excavation

g/lg:{irggggeamount of Interim Payment 49 Minimum PBC Monthly Amount

Time within which payment to be made aftq 49.2 90 (ninety) days

Interim Payment Certificate signed by

Engineer

Time within which payment to be made aftq 49.2 90 (ninety) days

Final Payment Certificate signed by Engine

Appointer of Adjudicator 6.1.2 The Chartered Institute of Arbitrators

Kenya.

KeNHA/2062/2018
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PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVERNAROK

(B7) ROAD

Notice to Employer and Engineer

5.1

The Employers address is:

The Director General,

Kenya National Highways Authority,
P.O. Box 49712 00100
NAIROBI

The Engineierds add
Director - RoadAsset and Corridor
Management,

Kenya National Highways Authority,
P.O. Box 49712 00100

NAIROBI

The Contractoros a

,,,,,,,,,,,

Name é. eeeeeeeeeee

P.O. Boxéééééééééé

,,,,,,,,,,,,

Email : ééééééeéeéeéeéeé

,,,,,,,,,,,

,,,,,,,,,,,,,

s 7

s 7 7

"""""

KeNHA/2062/2018
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PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVERNAROK
(B7) ROAD

FORM OF TENDER SECURING DECLARATION

(To be filled only by Disadvantaged groups\Women)
(The Bidder shall complete this Form in accordance with the instructions indicated)

,,,,,,,,,,,

rrrrrrrrrrrrrrrrrrrrr

rrrrrrrrr

eeeéeééééee. . (Employer).
We, the undersigned, declare that:

1. We understand that according to your conditions, bids must be supported by a Bid
Securing Declaration.

2. We accepthat we will be suspended from being eligible for bidding in any contract
with the Employer for the period of time @4 Months startingfrom the date of
tender opening, if we are in breach of our obligation(s) under the bid conditions,
becauseave; -

a. Hawe withdrawn our Bid during the period of bid validity specified in the
Bidding datasheet;or
b. Having been notified of the acceptance of our Bid by the Employer during the
period of bid validity;
i. Fail or refuse to execute the contract, if required, or
ii. Falil or refuse to furnish the performance security, in accordance with
the ITT.

3. We understand that this Bid Securing Declaration shall expire if we are not the
successful Bidder, upon the earlier of

i. Our receipt of a copy of your notification of the name ofghecessful
Bidder; or
ii. Twentyeight days after the expiration of the Tender.

4. We understand that if we are a joint Venture, the Bid Securing Declaration must be in
the name of the Joint Venture that submits the bid and if the joint venture has not been
legdly constituted at the time of bidding, the B&kcuring Declaration shall be in the
names of all future partners as named in the letter of intent.

Signed: ééééeééeééeééeéeéeé. .in t he

of éééeééeécéecéecéeéeeée.

Name: ééééeéeéééeéeééeéeéeéeé(compl et eignmgtheform)f per s
Duly authorized to sign the bid for and on behalf

,,,,,,,,,,,,,,,,,,,,,,,,

of . ééééééecceeeeé.. . éceceeceeéeéééée.. (Complete na

////////////////

Dated on éééééééeeéeéday of ééeéeéeééééééeeceeecceé
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PART 17 Tendering Procedures
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PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVERNAROK
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Section I. Instructions to Tenderers
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PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVERNAROK

(B7) ROAD

1 Scope of Bid

11

1.2

A. General

In connetion with the Invitation for Bids indicated in tr
TenderData SheetTDS), theEmployer as indicated in the
TDS, issues theseTendering Documents for the
procurement of Works and Services as listed below fol
award of a PerformanceBased Road Maintenance
Contract (PRMC). The Works and Services under t
OPRC will cover the Roadsadicated in the TDS and will
consist of:

(a) Mai ntenance Services
interventions on the Roads which are to be carried
by theContractorin order to achieve and keep the Rc
performance standards defined by the Service L
included in the Specifications in Section VI of the
TenderingDocuments, and all activities related to 1
management and evaluation of the road network u
contract.

(b) Rehabilitation Workswhen requested in theTDS for
the sections of the Road(#)dicated in the TDS,
consisting of specific types of civil works described
the Performancé&pecifications.

(c) Improvement Workswhen requested in theTDS,
consisting of a set of specific interventions indicate«
the Specifications to add new characteristics to
Roads in response to existing or new traffic and se
or other considerations.

(d) Works consisting ofEmergency activities when
requeded TDS, needed to reinstate the Roads :
reconstruct their structure or their right of way wh
has been damaged as a result of natural pheno
with imponderable consequences, such as st
storms, flooding, and earthquakes.

Throughout thes&enderingDocuments:

(a) the term Ain writing

form and delivered against receipt;

(b) except where the context requires otherwise, w
indicating the singular also include the plural and wc
indicating the plural also ingtle the singular; and

(c) Adayo means cal endar

(d) AService predetermirsed targs
conditions of the roads under contract or what the rc
are supposed to | ook |1k

(e) Per for mance Bcamratbas€doo
guantities of wdks measured by unit prices for wor
inputs

( f) oCaOfrfi a g are Rootinekngiatenance consi
of many different tasks frequently necessary to main
the function of the road (such;adeaning ofculverts
ditch cleaningcutting of vegetation,te.)

(g) A O parriagewayworkd ~ meRemodic maintenanc

KeNHA/2062/2018
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1.3

2 Source of Funds 2.1

3 Definitions
Corrupt 3.1
Practices

The Employer 3.2

The Engineer 3.3

4. Eligible 4.1
Tenderers

consists of predictable antbstlier measures of a les
frequent nature designed to avoid road degradation (
as pothole repairsgrading, regravellinglight grading,
spot gravellingresurfacng, asphaltic concrete overlay
etc.).

The project name will be as specified in THaS

The Government of Kenya has set aside funds for the
of the Employernamed in thel'ender Data Sheetduring

the Financial Year indicat in theTender Data Sheetlt

Is intended that part of the proceeds of the funds wil
applied to cover eligible payments under the contraci
the works as described in thender Data Sheet.

Highest standak of ethics will be observed during the
procurement and execution of these contrdetpursuance
of this policy, theEmployer
(a) defines corrupt practices, for the purposes of
provision, the terms set forth belowfaiows:
(i) fip oacisihe efféring, giving, receiving
or soliciting, directly or indirectly, of anything of valt
to influence improperly the actions of another party;

(i) A far adiudivelpe mtct i ce o0 i
omission, including a misrepresentation, that knapyir
or recklessly misleads, or attempts to mislead, a par
obtain a financial or other benefit or to avoid
obligation;
The Employeris the Authority representely the Director
Gener&

The Engineeris the appaited by theEmployer to be
responsible for the overall administration of the Cont
and the supervision of the works and services to
performed by the Contractor. In other words, fuléils a
role similar to that of the Engineer in traditional contsa
He may delegate the actual dayday superintendence ¢
the contract to one of his staff, to be named in writing
the Contractor. The Engineer or his delegatec
representative may be a supervision consultant

A Tenderermay be a natural person, private enti
governmenbwned entity subject toITT 4.60 or any
combination of such entities supported by a letter of in
to enter into an agreement or under an existing agree
in the form of a joint venture or associatioVA]. In the
case of a joint venture or association:

(a) unless otherwise specified in thBS, all partners shal
be jointly and severally liable, and

(b) the JVA shall nominate a Representative who ¢
have the authority to conduct all business for anc
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4.2

4.3

4.4

4.5

4.6

4.7

behalf of any and all the partners of the JVA during
tenderingprocess and, in the event the JVA is awar
the Contract, during contract execution.

A Tenderershall be deemed to have the nationality c

country if the Tendereris a citizenor is constituted

incorporated, or registered and operates in conformity
the provisions of the laws of that country. This criter
shall also apply to the determination of the nationality
proposed subcontractors or suppliers for any part of

Contract including related Services.

A Tenderershall not have a conflict of interest. A

Tenderes found to have a conflict of interest shall

disqualified. A Tenderermay be considered to have

conflict of interest with one or more parties ihist
tenderingprocessif:

a) they have controlling partners in common; or

b) they receive or have received any direct or indil
subsidy from any of them; or

c) they have the same legal representative for purpos
this bid; or

d) they have a relationship with daother, directly or
through common third parties, that puts them i
position to have access to information about
influence on thetender of another Tenderer or
influence the decisions of the Purchaser regarding
tenderingprocess; or

e) aTendererarticipates in more than omenderin this
tenderingprocess. Participation byTenderelin more
than oneTenderwill result in the disqualification of al
Bids in which the party is involved. However, tf
does not limit the inclusion of the same suticactor
in more than one bid; or

f) a Tenderer participated as a consultant in t
preparation of the design or technical specification
the works that are the subject of the bid;

g) aTenderewas affiliated with a firm or entity that he
been hired (or isproposed to be hired) by tt
Employeras Engineer for the contract.

Tenderes shall provide such evidence of their contint

eligibility satisfactory to theEmployer as theEmployer

shall reasonably request

Governmenbwned entities in theEmploye6 s co

shall be eligible only if they can establish that they

legally and financially autonomous and operate ur
commercial law. Also, they shall not be depend
agencies of thEmployer

Tenderes shall provide such evidence dietr continued

eligibility satisfactory to theEmployer as theEmployer

shall reasonably request.

This tenderingis open only to prequalifiedrenderes,

unless stated otherwise in thBS.

KeNHA/2062/2018
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5 Qualification of 5.1 Criteria set out irthe tenderdocumentslTenderers shall a
the Tenderer part of their bid:

(@) Submit a written power of attorney authorizing 1
signatory of the tender to commit the tenderer; a
(b) Update any information submitted with their bi
and in any case the information indicatedtive
schedules changes. The tenderer shall contint
meet the minimum threshold
5.2 As a minimum¢tenderes shall update the followg:
a) Demonstratevailability of working capital andther
financial resources
b) financial predictions for the current aleand the twc
subsequent years, including the effect of knc
commitments
c) Work commitments
d) Current litigation information; and
e) availability of critical equipmeninformation:

5.3 Tenderes shall also submit proposals of work meth
and schedule in $ficient detail to demonstrate tr
adequacy of théeendered s pr oposal s t
specifications and the completion time referred (oS

B. Contents ofTendering Document

6 Sections of 6.1 The TenderingDocuments cosist of Parts 1, 2, and .
Tendering which include all the Sections indicated below, and shi
Document be read in conjunction with any Addenda issued

accordance withT T 8.

PART 1 Tendering Procedures

Section |TenderesdTTy ucti on ¢
S e ¢ Tandematal SheetTDS)

Section 111. Eval uati or
S e ¢ tSchedule ¢of Supplementanyformation

S e c¢ fTachmioal BEwaluation Criteria

PART 2 Conditions of Contract and Standard Forms

A S e ¥ItGemeral Conditionsf Contrac{GCQC)

A S e c L Padicular®@dnditions ofContract(PCC)

A S e ¥t Stamaard Contragiorms

PART 3 Specifications

A S e XtPerformanté&pecifications

A S e X.StandardSpecifications

o o Io Io Do
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6.2

6.3

7 Clarification of 7.1
Tendering
Document, Site
Visit, Pre-

Tender Meeting

7.2

7.3

7.4

7.5

7.6

The Employeris not responsible for the compleéss of
the TenderingDocuments and their addenda, if they w
not obtained directly from the source stated by
Employerin the Invitation for Bids.

The Tendereris expected to examine all instructior
forms, terms, and specifications in th&endering
Document. Failure to furnish all information
documentation required by tAenderingDocuments may
result in the rejection of thedi

A prospectiveTendererrequiring ay clarification of the
TenderingDocument shall contact tiiEmployerin writing

at theEmployeb s a dndlicated ia the TDS or raise
his enquiries during the ptendermeeting if provided fot
in accordance withiTT 7.4. TheEmployer will respond in
writing to any request for clarification, provided that st
request is received no later th@aven(7) days prior to the
deadline for submission of bids. Themployer shall
forward copies of its response to @knderes who have
acquired therenderingDocument in accordance with' T

6.2, including a description of the inquiry but witho
identifying its source. Should th&mployer deemit

necessary to amend tAenderingDocument as a result (
a request for clarification, it shall do so following t
proedure undelTT 8 andITT 22.2

The Tendereris required to visit and examine the Site
the Roads and its surroundings and obtain for itself an
its own responsibility all information that may |
necessary for preparing thender and entering nto a
contract for construction of the Works. The costs
visiting the Site shall be at tileendered s o wn e x
The Tendererand any of its personnel or agents will
granted permission by tliemployerto visit the Roads an
surrounding landgor the purpose of such visit, but on
upon the express condition that thenderey its personnel
and agents will release and indemnify Eraployerand its
personnel and agents from and against all liability
respect thereof, and will be responsidler death or
personal injury, loss of or damage to property, and
other loss, damage, costs, and expenses incurred as &
of the inspection

The Tendered s desi gnated repr

attend a préendermeeting,if provided for in the TDS.

The purpose of the meeting will be to clarify issues an
answer questions on any matter that may be raised a
stage.

TheTenderelis requested, as far as possible, to submit
questions in writing, to reach tlEmployernot laer than
one week before the meeting.

Minutes of the prédendermmeeting, including the text of th
guestions raised, without identifying the source, and
responses given, together with any responses prepare(
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7.7

8 Amendment of 8.1

Tendering
Document

9 Cost of
Tendering

8.2

8.3

9.1

10 Language of Bid 10.1

11 Documents

111

Comprising the

Bid

the meeting, will be transmittgoromptly to allTenderes
who have acquired theTendering Documents in
accordance withITT 6.2. Any modification to the
TenderingDocuments that may become necessary
result of the preender meeting shall be made by ti
Employerexclusively through th issue of an Addendui
pursuant tdTT 8 and not through the minutes of the-p
tendemeeting.

Non-attendance at the ptendermeeting will be a caus
for disqualification of & endereunless stated as such

At any time prior to the deadline for submission of bi
the Employer may amend thélenderingDocuments by
issuing addenda.

Any addendum issued shall be part of thendering
Documents and shall be communicated in writing to
who have obtairee the Tendering Document from the
Employerin accordance withil' T 6.2.

To give prospectiv8enderes reasonable time in which
take an addendum into account in preparing their bids
Employermay, at its discretion, extend the deadline for
submission of bids, pursuantiir 22.2

C. Preparation of Bids

The Tenderershall bear all costs associated with -
preparation and submission of its Bid, and Braployer
shall not be responsible or liable for those castgardless
of the conduct or outcome of thkenderingprocess.

The Bid, as well as all correspondence and docurnr
relating to thetenderexchanged by th@&endererand the
Employer shall be written in the languagpecified inthe
TDS. Supporting documents and printed literature that
part of theTendermay be in another language provid
they are accompanied by an accurate translation o
relevant passages in the languapgecified in theTDS, in
which case, for purposes interpretation of the Bid, suc
translation shall govern.

TheTendershall comprise the following:

(a) Formof Bid

(b) completed schedules as required, including priced E
of Quantities, in accordance wikRT 12 and 14,

(c) TenderSecurity, in accordance with T 19;

(d) alternative bids, if permissible, in accordance With
13;

(e) written confirmation authorizing the signatory of the
Tenderto commit theTendereyin accordance withl' T
20.2;

(f) documentaryevidence in accordance withT 17
establishingthdendered s qual i fi cati «
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12 Form of Bid,

11.2

12.1

and Schedules

13 Alternative Bids 13.1

13.2

13.3

13.4

14  Tender Prices 14.1
and Discounts

14.11

contract if itsTenderis accepted,;

(g) Technical Proposal in accordance Wikl 16; and

(h) any other document required in thi@S.

In addition to the equirements undeiTT 11.1, bids
submitted by a JVA shall include a copy of the J
Venture Agreement entered into by all partne
Alternatively, a Letter of Intent to execute a Joint Vent
Agreement in the event of a successihdershall be
signedby all partners and submitted with the bid, toget
with a copy of the proposed agreement.

The Form of Tenderand Schedules, including the Bills
Quantities shall be prepared using the relevant fer
furnished in $ction |,Standard FormsThe forms must b
completed without any alterations to the text, and
substitutes shall be accepted. All blank spaces sha
filled in with the information requested.

Unless otherwise indicated in tk TDS, alternative bids
shall not be considered.

When alternative times for reaching the required Ser
Levels or for the completion of Rehabilitation
Improvement Works are explicitly invited, a statemen
that effectwill be included in the TDS, as will the methoc
of evaluating different times for completion.

Except as provided undeT 13.4 below, Tenderes
wishing to offer technical alternatives to the requireme
of thetenderingdocument must first price tHemployeb ¢
design & described in théenderingdocument and sha
further provide all information necessary for a comp
evaluation of the alternative by tiemployer including
drawings, design calculations, technical specificatic
breakdown of prices, and proposed siouction
methodology and other relevant details. Only the techt
alternatives, if any, of the lowest evaluatd@nderer
conforming to the basic technical requirements shal
considered by thEmployer

When specified in theTDS, Tenderes arepermitted to
submit alternative technical solutions for specified part
the Rehabilitation and/or Improvement Works, and s
partswill be identified in the TDS, as will the method fo
t heir evaluating, and d
Requirements.

The prices and discounts quoted by Tendererin the
Form of Tender and in the Bills of Quantities she
conform to the requirements specified below.

The Tenderershall fill in rates and prices for all itesvof
the Works and Services described in the Bills
Quantities. Items against which no rate or price is ent
by theTenderemwill not be paid for by th&mployerwhen
executed and shall be deemed covered by the rate

KeNHA/2062/2018

Issued by Kenya National Highways Authority 29



PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVERNAROK

(B7) ROAD

15 Currencies of
Tender and
Payment

16 Documents

1412

1413

1414

1415

1416

141.7

15.1

15.2

16.1

Comprising the

other items and prices in tliglls of Quantities.The rates
entered shall be exclusive of VAT.

The price to be quoted in therm of Bid, in accordance
with ITT 12.1, shall be the total price of the Bid, exclud
any discounts offered.

The price to be quoted imé Form of Bid, in accordance
with ITT 12.1, shall be the total price of the Bid, exclud
any discounts offered.

The Tenderershall quote any unconditional discounts €
the methodology for their application in therm of Bid,

in accordance wh ITT 12.1.

Unless otherwise provided in theTDS and the Contract
the rates and prices quoted by Tendererare subject tc
adjustment during the performance of the Contrac
accordance with the provisions of the Conditions
Contract. In ach a case, th&enderershall furnish the
indices and weightings for the price adjustment formula
the Schedule of Adjustment Data and thmployer may
require theTendererto justify its proposed indices ar
weightings.

If so indicated inITT 1.1, bids are being invited fc
individual lots (contracts) or for any combination of I
(packages)Tenderes wishing to offer any price reductic
for the award of more than one Contract shall specif
theirtenderthe price reductions applicable ¢ach package
or alternatively, to individual Contracts within the packa
Price reductions or discounts shall be submitted
accordance withTT 14.1.4, provided the bids for all lot
(contracts) are submitted and opened at the same time
All duties, taxes, and other levies payable by the Contr:
under the Contract, or for any other cause, as of the da
days prior to the deadline for submission of bids, shal
included in the rates and prices and the tdtaiderPrice
submitted by te Tenderer

The currency €ies) of thetendershall beas specified in
the TDS.

Tenderes may be required by themployerto justify, to
the Employeb s satisfaction, 1
currency requinments, and to substantiate that the amo!
included in the unit rates and prices and shown in
Summary of Payment Currency Schedule, in which ca
detailed breakdown of the foreign currency requirem:
shall be provided byenderes.

TheTenderesshall furnish a Technical Proposal including
statement of work methods, equipment, personnel, schi

Technical and any other information as stipulated in Section IV
Proposal sufficient detail to demonstrate the adaqgy of the
Tenderes 6 proposal to meet t
Specifications.
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17 Documents

17.1

Establishing the
Qualifications of

the Tenderer

18 Period of

17.2

18.1

Validity of Bids

18.2

19 Tender Security 19.1

19.2

19.3

19.4

195

19.6

To establish its qualifications to perform the Contrac
accordance with Section lll, Evaluationda@ualification
Criteria, the Tenderer shall provide the informatiol
requested in the corresponding information sheets incl
in Section IV,Standard=orms.

Domestic Tenderes, individually or in joint ventures
applying for eligibility for dometsc preference shall suppl
all information required to satisfy the criteria for eligibili
as described ifir T 33.

Bids shall remain valid for the periapecified in theTDS
after thetendersubmission deadline dapeescribed by the
Employer A tendervalid for a shorter period shall
rejected by th&mployerasnonresponsive

In exceptional circumstances, prior to the expiration of
tendervalidity period, theEmployermay requestenderes
to extendthe period of validity of their bids. The reque
and the responses shall be made in writing. terder
security is requested in accordance Wi 19, it shall
also beextended for twentgight (28) days beyond tr
deadline of the extended validity pmt. A Tenderermay
refuse the request without forfeiting tisndersecurity. A
Tenderergranting the request shall not be required
permitted to modify its bid

Unless otherwise specified in th@DS, theTenderershall
furnish as part of its bid, a'ender Security in form of
Tender Security Declaration Form.

The tender security shall be submitteth the form of
TenderSecurity DeclarationForm included in Section IV
StandardForms. The Tender Security shall be valid fo
twenty-eight (28) days beyond the original validity peri
of the bid, or beyond any period of extension if reque:
underITT 18.2

Any tender not accompanied by an enforceable ¢
complianttendersecurity, if one is required in accordan
with ITT 19.1, shall be rejected by thamployeras non
responsive

The tender security of unsuccessfulenderes shall be
returned as promptly as possible upon the succe
Tenderebs f urnishing of the
toITT 41.

The tender security of the successfulenderershall be
returned as promptly as possible once the succe
Tenderelhas signed the Contract and furnished the reqt
performance security

Thetendersecurity may be forfeited:

(a) if aTenderewithdraws itstenderduring the period of
tendervalidity specified by th& endereion theFormof
TenderForm, except as provided il T 18.2 or

(b) if the successfulendereffails to:
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20 Format and
Signing of Bid

21 Sealing and
Marking of Bids

22 Deadline for

20.1

20.2

20.3

21.1

21.2

21.3

22.1

(1) sign the Contract in accordance WiliT 40; or
(ii) furnish a performance security in accordance WitiIT
41.

The Tenderershall prepare one original of the docume
comprising thetenderas described idTT 11 and clearly
mar k it AORI GI NAL. o6 Alte
accodance with ITT 13, shall be clearly marke
AALTERNATI VE. 0 Temderarshallisubmit
copies of the bid, in the numbspecified in theTDS and
clearly mar Kk t hem nCOPY
discrepancy between the original and the copies,
original shall prevail.

The original and all copies of thendershall be typed
printed or written in indelible ink and shall be signed b
person duly authorized to sign on behalf of Trenderer
This authorization shall consist of a writtem@ionationas
specified in theTDS and shall be attached to the bid. T
name and position held by each person signing
authorization must be typed or printed below the sigha
All pages of thegenderwhere entries or amendments he
been made shalbe signed orinitialled by the persor
signing the bid.

Any inter-lineation, erasures, or overwriting shall be ve
only if they are signed anitialled by the person signin
the bid.

D. Submission and Opening of Bids

TheTenderershall enclose the original and all copies of
bid, including alternative bids, if permitted in accordal
with ITT 13, in separate sealed envelopes, duly marking
envel opes as i ORI GI NAL, «
ACOPY. 0 VElbpesocentaming the original and t
copies shall then be enclosed in one single envelope.

i) The outer envelope shall:

a) be addressed to tligmployerin accordance withT' T
22.1;

b) bear the specific identification of thisnderingprocess
indicated in  theTDS 1.1; and

c) bear a warning not to open before the time and date
tenderopening.

i) The inner envelopes shall:

1) bear the name and address of Temderernn addition
to (i) above.

If all envelopes are not sealed and markedegsired, the

Employer will assume no responsibility for th

misplacement or premature opening of the bid.

Bids must be received by tlamployerat the address an
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Submission of

Bids
222
23 Late Bids 23.1
24  Withdrawal, 24.1
Substitution,
and
Modification of
Bids
24.2
24.3

25 TenderOpening 25.1

25.2

no later than the date and timedicated in the TDS.
When so specified in theTDS, tenderes shall have the
option of submitting their bids electronically.enderes
submitting bids electronically shall follow the electroi
tendersubmission procedurespecified in theTDS.

The Employer may, at is discretion, extend the deadli
for the submission of bids by amending thendering
Document in accordance witii'T 8, in which case al
rights and obligations of th&mployer and Tenderes
previously subject to the deadline shall thereafter be su
to the deadline as extended.

The Employer shall not consider anyenderthat arrives
after the deadline for submission of bids, in accorde
with ITT 22. Anytenderreceived by th&mployerafter the
deadline for submission of bids ah be declared late
rejected, and returned unopened toTkaderer

A Tenderemay withdraw, substitute, or modify itender
after it has been submitted by sending a written notice,
sigred by an authorized representative, and shall inclu
copy of the authorization in accordance witir 20.2,
(except that withdrawal notices do not require copies).
corresponding substitution or modification of ttender
must accompany the respeetiwritten notice. All notice:
must be

(a) prepared and submitted in accordance ¥ith20 and
ITT 21 (except that withdrawals notices do not require
copies), and in addition, the respective envelopes shall
clearly marked AWI THDRAWA
iMODI FI CATI ON; 6 and

(b) Received by the Employer prior to the deadline
prescribed for submission of bids, in accordance With
22.

Bids requested to be withdrawn in accordance With

24.1 shall be returned unopened to Teaderes.

No tendermay be withdrawn, substituted, or modified
the interval between the deadline for submission of

and the expiration of the period @ndervalidity specified
by the Tendereron the Form of Tenderor any extensior
thereof.

The Employershall open the bids in public, in the presel
of Tenderes  designated representatives and anyone
choose to attend, and at the address, date andpiecgied
in the TDS. Any specific electronictender opening
procedures required #lectronictenderingis permitted in
accordance withTT 22.1, shall beas specified in the
TDS.

First, envel opes mar k ed

opened and read out and the envelope with
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26  Confidentiality

25.3

254

26.1

26.2

correspondingendershall not beopened buteturned to
the Tenderer No tender withdrawal shall be permitte
unless the corresponding withdrawal notice contains a»
authorization to request the withdrawal and is read ol
tender opening. Next, envelopes mark
ASUBSTI TUTI ONo shall bed
exchanged with the corresponditegnderbeing substituted
and the substituteéndershall not be opened, but return
to the Tenderer No tendersubstitution shall be permitte
unless the corresponding substitution notice contair
valid authorizationto request the substitution and is re
out at tender opening. Envelopes marke
AMODI FI CATI ONO0 shal l be «
corresponding bid. Notender modification shall be
permitted unless the corresponding modification no
contains a validauthorization to request the modificati
and is read out @enderopening. Only envelopes that &
opened and read out t@nderopening shall be considere
further.

All other envelopes shall be opened one at a time, ree
out: the name of th&endererand whether there is
modification; theTenderPrice(s), including any discoun
and alternative offers; the presence déadersecurity, if
required; and any other details as tBenployer may
consider appropriate. Only discounts and alteveatiffers
read out attender opening shall be considered f
evaluationIf so requested by theEmployer in the TDS,
the Form of Tenderand the Bill of Quantities are to
initialled by representatives of th&mployer attending
tenderopening in the manmendicated in theTDS. No
tendershall be rejected aenderopening except for lat
bids, in accordance withi T 23.1.

The Employer shalprepare a record of thenderopening
that shall include, as a minimum: the name ofTkaderer
and whethe there is a withdrawal, substitution,
modification; the Tender Price, per lot if applicable
including any discounts and alternative offers; and
presence or absence of tander security, if one was
required. TheTenderes 6 r epr e s e nt radent
shall be requested to sign the record. The omission
Tendereb s signature on the r
contents and effect of the record. A copy of the record ¢
be distributed to allenderes.

E. Evaluation and Comparison ofBids

Information relating to the evaluation of bids a
recommendation of contract award shall not be disclost
Tenderes or any other persons not officially concerr
with such process until information on Contract awart
communicated to alTenderes.

Any attempt by & enderetto influence theemployer inthe

KeNHA/2062/2018 Issued by Kenya National Highways Authority 34



PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVERNAROK

(B7) ROAD

26.3

27  Clarification of 27.1

Bids
27.2
28 Deviations, 28.1
Reservations,

and Omissions

29 Determination 29.1
of
Responsiveness
29.2

29.3

evaluation of the bids or Contract award decisions |
result in the rejection of its bid.

NotwithstandingTT 26.2, from the time ofenderopening
to the time of Contract award, if arflyendererwishes to
contact theEmployer onany matter related to thendering
process, it may do so in writing.

To assist in the examination, evaluation, and comparisc
the bids, and wglification of theTenderes, theEmployer
may, at its discretion, ask affyendererfor a clarification of
its bid. Any clarification submitted by Benderethat is not
in response to a request by tEenployer shallnot be
considered. Th&employeb s  estefor wclarification anc
the response shall be in writing. No change in the price
substance of thetender shall be sought, offered,
permitted, except to confirm the correction of arithme
errors discovered by tHemployer inthe evaluation of the
bids, in accordance witii T 31.

If a Tendereroes not provide clarifications of tsnderby
the date and time set in thEmployeb srequest for
clarification, itstendemay be rejected.

During the evaluation of bids, the following definitions
apply:

(a) ADeviationodo is a depa
specified in thél'enderingDocument;
(b) AReservationo is the

withholding from complete acceptance of the regmients
specified in thé&'enderingDocument; and

(c) AOmMi ssiond is the fa
information or documentation required in tAendering
Document.

TheEmployeb s det er mi n aesponsivenessfi
to be based on the contents of tévedertself, as defined ir
ITT11.

A substantially responsivienderis one that meets the
requirements of th&enderingDocument without material
deviation, reservation, or omission. A matedalsiation,
reservation, or omission is one that,

(a) if accepted, would

() affect in any substantial way the scope, quality, or
performance of the Works specified in the Contract; or
(iN) limit in any substantial way, inconsistent with the
TenderingDocunent, theEmployeb s r i ght s
Tendered s obl i gations under
(b) if rectified, would unfairly affect the competitiy
position of other Tenderes presenting substantial
responsive bids.

The Employer shallexamine the thnical aspects of th
tender submitted in accordance witdiT 16, Technical
Proposal, in particular, to confirm that all requirements
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30 Nonmaterial
Nonconformities

31 Correction of
Arithmetical
Errors

32 Conversion to
Single Currency

29.4

30.1

30.2

30.3

31.1

31.2

32.1

Section V, Specifications have been met without
material deviation or reservation.

If a tender is not subtantially responsive to th
requirements of theTendering Document, it shall be
rejected by theEmployer andmay not subsequently &
made responsive by correction of the material devial
reservation, or omission.

Provided that atenderis substantially responsive, tl
Employer maywaive anynon-conformityin thetenderthat
does not constitute a material deviation, reservation
omission

Provided that atenderis substantially responsive, tl
Employer mayrequest that thelendererto submit the
necessary information or documentation, within
reasonable period of time, to rectify nonmate
nonconformities in thetender related to documentatio
requirements. Requesting information or documentatiol
such mmnconformities shall not be related to any aspec
the price of the bid. Failure of tAeendereito comply with
the request may result in the rejection of its bid.
Provided that atender is substantially responsive, tt
Employer shalfectify normaterial nonconformities relate
to theTenderPrice. To this effect, th€enderPrice shall be
adjusted, for comparison purposes only, to reflect the |
of a missing or nofonforming item or component. Tt
adjustment shall be made using the methodcatdd in
Section lll, Evaluation and Qualification Criteria

Provided that théenderis substantially responsive, the
Employer shaltorrect arithmetical errors on the followin
basis:

(a) if there is a discrgmcy between the unit price and the
total price that is obtained by multiplying the unit price a
guantity,the total priceshall prevail andhe unit priceshall
be corrected,

(b) if there is an error in a total corresponding to the
addition or subtra@in of subtotalsthe totalshall prevail
andthe subtotalshall be corrected; and

(c) if there is a discrepancy between words and figures
amount in words shall prevail

If the Tendererthat submitted the lowest evaluateshder
does not acg# the correction of errors, itendershall be
disqualified

To facilitate evaluation and comparison, tmployerwill
convert all Tender prices expressed in the amount
various currencies in which the Tendeicps are payabl
to Kenya Shillings at the selling exchange rate establi
for similar transactions by the Central Bank of Ker
specified in thé'ender Data
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33  Margin of 33.1
Preference

34  Evaluation of 34.1
Bids

34.2

34.3

34.4

34.5

34.6

Unless otherwise specified in theTDS, a margin of
preference shianot apply.

The Employer shalluse the criteria and methodologi
listed in this Clause. No other evaluation criteria
methodologies shall be permitted.

To evaluate a bid, theéEmployer shall consider the
following:

(a) thetenderprice, excluding Provisional Sums and the
provision, if any, for contingencies in the Summary Bill ¢
Quantities;

(b) price adjustment for correction of arithmetic errors ir
accordance withTT 31.1;

(c) price adjustment due to discountseo#id in accordance
with ITT 14.4;

(d) converting the amount resulting from applying (a) to
above, if relevant, to a single currency in accordance wi
ITT 32;

(e) adjustment for nonconformities in accordance With
30.3;

(H the evaluation factors dicated in Section Il
Evaluation and Qualification Criteria;

The estimated effect of the price adjustment provision
the Conditions of Contract, applied over the period
execution of the Contract, shall not be taken into accou
tenderevaluation.

If these TenderingDocuments allowsTenderes to quote
separate prices for different lots (contracts), and the a
to a single Tenderer of multiple lots (contracts), th
methodology to determine the lowest evaluated price o
lot (contract) combinations, including any discounts offe
in the Form of Bid, is specified in Section Ill, Evaluatic
and Qualification Criteria.

If the bid, which results in the lowest Evaluat€dnder
Price, is seriously unbalanced or front load®ethie opinion
of theEmployer theEmployer mayequire theTendereito
produce detailed price analyses for any or all items of
Bill of Quantities, to demonstrate the internal consiste
of those prices with the construction methods and sche
propased. After evaluation of the price analyses, taking
consideration the schedule of estimated Contract paym
the Employer may require that the amount of tf
performance security be increased at the expense c
Tendererto a level sufficient to mtect the Employer
against financial loss in the event of default of tl
successfulenderemunder the Contract.

The price of the Rehabilitation and Improvement Wc
included in eachtender shall not be higher than tt
thresholdindicated in the TDS. If the Tendererestimates
that its costs for the Rehabilitation and Improvement Wi
are higher than the threshold indicated in TS, it shall
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35 Comparison of 35.1

Bids

36 Post

35.2

36.1

Qualification of

the Tenderer

37 Employer6 s

36.2

36.3

37.1

Right to Accept
Any Bid, and to

Reject Any or
All Bids

38 Award Criteria 38.1

include the portion above the threshold in its price for
Maintenance Services. If thenderwhich results in the
lowest EvaluatedTender Price is above the thresho
indicated in the TDS for the Rehabilitation an
Improvement Works, thEmployer mayeject the bid.

The Employer shallcompare all substantially responsi
bids to determine the lowest evaluated bid, in accord
with ITT 34.2

After application of the criteria established in Sblauses
34.1 to 34.6, the EvaluatdaenderPrice for comparison o
bids will be:

(a) The lumpsum price offered by théendereffor the
Maintenance Services; plus

(b) The lumpsum price offered by thE€endererfor the
Rehabilitation Works, if théenderingdocuments require
prices for this type of works; plus

(c) The total price of the priced Bill of Quantities for the
ImprovementVorks, if thetenderingdocuments require
prices for this type of works, plus

(d) The total price of the priced Bill of Quantities for t
Emergency Works.

The Employer shalldetermine to its satisfaction wheth
the Tenderetthat is selected as having submitted the lov
evaluated and substantially responstemder meets the
qualifying criteria specified in Section Ill, Evaluation a
Quialification Criteria.

The determination shall be based upon aaneration of
the documentary evidence of thiendered s q u a |
submitted by th&endererpursuant toTT 17.1.

An affirmative determination shall be a prerequisite
award of the Contract to th&enderer A negative
determination shallesult in disqualification of the bid, i
which event the&amployer shalproceed to the next lowe
evaluatedtenderto make a similar determination of th
Tendered s qual i fications to

The Employer reservethe right to accept or reject any bi
and to annul théenderingprocess and reject all bids at a
time prior to contract award, without thereby incurring ¢
liability to Tenderes. In case of annulménall bids
submitted and specificallytender securities, shall b
promptly returned to th&enderes.

F. Award of Contract
The Employer shallaward the Contract to th&enderer

whose offer has been determined to be the lbexsuated
tender and is substantially responsive to thendering
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39 Notification of 39.1

Award

40  Signing of
Contract

41 Performance
Security

392

40.1

40.2

41.1

41.2

Document, provided further that thienderelis determined
to be qualified to perform the Contract satisfactorily.

Prior to the expiration of the period t#ndervalidity, the
Employer shallnotify the successfulenderey in writing,
that its tenderhas been accepted. The notification le
(hereinafter and in the Conditions of Contract &tandard
Form called the fALetter
sum that the Employer will pay the Contractor it
consideration of the execution and completion of the Wi
(hereinafter and in the Conditions of Contract &tandard
Form called fithe Contract
the Contractor to remedy amlefects therein as prescrib
by the Contract. At the same time, tBmployer shalklso
notify all otherTenderes of the results of thiendering
The Employer shallpromptly respond in writing to an
unsuccessfulendererwho, after notificatio of award in
accordance withTT 39.1, requests in writing the groun
on which its tender was not selected.

The Employer shallsend the successfulendererthe
Contract Agreementupon expiry of (14) days appe
period

Within thirty (300 days of receipt of the Contra
Agreement, the successflienderershall sign, date, an
return it to theEmployer

Within thirty (30) days after receipt of the Letter
Acceptance, the successful Tereteshall deliver to the
Employera Performance Security in the amount and in
form stipulated in thefDS and the Contract Data She
denominated in the type and proportions of currencie
the Letter of Acceptance and in accordance with
Conditiors of Contract. If the Performance Security
provided by the successful Tenderer in the form of a E
Guarantee by a bank located in Kenya, or a foreign |
through a correspondent bank located in Kenya, with
consent of theEmployer directly by a éreign bank
acceptable to thEmployer

Failure of the successful Tenderers to comply with
requirement ofsub clause41.1 shall constitute sufficier
grounds for the annulment of the award and forfeiture
the Tender Security, in which everfietEmployer may
make the award to the next lowest evaluated Tendere
call for new Bids.

If provided for in theTDS, the Employerwill provide an
Advance Payment as stipulated in the Conditions
Contract, subject to a maximum amount. The Adva
Paymat request shall be accompanied by an Adve
Payment Security (Guarantee) in the form providec
Section X. For the purpose of receiving the Adva
Payment, the Tenderer shall make an estimate of,
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42  Right to review

43  Time limit on
review

44  Submission of
Applications for
Review by the
Public
Procurement
Administrative
Review Board

42.1

43.1

44.1

44.2

include in its Tender, the expenses that will beuired in
order to commence work. These expenses will relate t
purchase of equipment, machinery, materials, and or
engagement of labour during the first month beginning \
the date of theEmployeb s ANotice to
specified in theCDS.

G. Review of Procurement Decisions

A Tenderer who claims to have suffered or risk suffer
loss or damage or injury as a result of breach of a
imposed oran Employeror an Approving Authority by the
Public Procurement andisposal Act, 2005 and the Publ
Procurement and Disposal Regulations 2006,
procurement proceedings or processes, may
administrative review as prescribed by the Act.
following matters, however, shall not be subject to
administrative revie: The choice of procurement method,
a) a decision by theEmployer to reject all tenders
proposals or quotations;

b) where a contract is signed in accordance to section |
the Public Procurement and Disposal Act,2005, or

c) where an appeal is frivolous.

The Tenderer shall submit an application for review in
number of copies and pay fees as prescribed by the F
Procurement and Disposal Regulations 2006 within four
(14) days of the time the tenderers became or showéd
become aware of the circumstances giving rise to
complaint or dispute.

Any application for administrative review shall be submit
in writing to te Secretary, Public Procureme
Administrative Review Board on Form RB 1 at the addi
shown in theTender Data Sheet The secretary to th
review board shall immediately after filing of the reque
serve a copy thereof on tEenployer

The appication for administrative review shall be

accordance with the requirements of Regulation 73hef

Public Procurement and Disposals RegulatiorZ)15,

including;

a) reasons for theomplaint, includingany alleged breac
of the Act or Regulations,

b) an eylanation of how the provisions of the Act and
Regulation has been breached or omitted, including
dates and name of the responsible public officer, w|
known,

c) statements or other evidence supporting the comp
where available as the applicartinsiders necessary
support of its request,
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45 Decision by the 45.1

Public
Procurement
Administrative
Review Board

46  Appeal on the
decision of the
Review Board

45.2

46.1

d) remedies sought, and
e) any other information relevant to the complaint.

The Administrative Review Board shall within thirty da

after receipt of an application for administrative revi

deliver a written decision which may indicate;

a) annulling anything theEmployer has done in the
procurement proceedings, including annulling
procurement proceedings in their entirety,

b) giving directims to the Employer with respect to
anything to be done or redone in the procuren
proceedings,

c) substituting the decision of the Review Board for
decision of theemployerin the procurement proceeding
and

d) order the payment of costs as betweenigmrto the
review.

The decision made by the Review Board shall, be final
binding on the parties unless judicial review ther
commences within fourteen (14) days from the date of
Review Boarddés decision.
Any party to the review aggrieved by the decision of
Review Board may appeal to the High Court and
decision of the High Court shall be final.
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Section Il. Tender Data Sheet

Note: Section Il;TenderData Sheet, shall be filled by theEmployer beforéssuance of the
tenderingdocuments.

ITT Clause Tender Data

Reference

ITT 1.1 The Employer is The Director General,
Kenya National Highways Authority

ITT 1.1 The Roads AMALA RIVER -NAROK (B7) ROAD

ITT 1.3 The name of the Bject is PERFORMANCE BASED ROAD CONTRACT FOR
THE MAINTENANCE OF AMALA RIVER -NAROK (B7) ROAD

ITT 4.1 (a) The individuals or firms in a joint venture or associasballjointly and severallye
liable.

ITT 4.7 Tenderings open to alContractors registedNational Constructioduthority

underNCA 3 OR 4 (Women)

Tenderers shall provide such evidence of their continued eligibility satisfactory
Employer, as the Employer shall reasonably request.
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B. Tendering Documents

ImT 7.1 For clarification purposesonly, theEmployeb s addr ess i s
The Director General,
Kenya National Highways Authority,
P.O. Box 49712 00100
NAIROBI
The Engineer6s address i s:
Director - Road Asset and Corridor Management,
Kenya National Highways Authority,
P.O. Box 49712- 00100
NAIROBI
The Contractor address is:
bEYSXPXXXXXXXXXXXXXXXXXXXXXXXXXXX(
t Phd . 2ZEXXXXXXXXXXXXXXXXXXXXXXXXX)
I AGBKEZ2ZHYXXXXXXXXXXXXXXXXXXXXXXXX)
OYI AL YXXXXXXXXXXXXXXXXXXXXXXXXXXX)
Telephoned X X X X X X X X X X X X X X X X X X X X X X X X X X X X
ITT 7.4 A MandatoryPre Tender Site Visit wiltake placeondate, time and place:
as indicated in Tender Notice
Non-attendance at the peavard meeting will be a cause for disqualification of
the Tenderer.
NOTE: the company authorizing them to represent the company in there-
tender site visit. One (1) person shall only represent one (1) company.
The letter shall be in the official company letter head giving name an
ID/Passport No. of the represerdtive who shall berequired to present their
Original identification during the pre -tender site visit
C. Preparation of Bids
ITT 10.1 The language of thienderis: English
ITT 11.1 (h) A tenderer shall as part of his tender submit a written power of attorney auththmizing

signatory of the tender to commit the tenderer and update any information submittg
their applications for prequalification, which may have changed, and update in any
the information indicated in the schedules and continue to meet the mirthmeshold
criteria set out in the tender documents.

As a minimum, tenderers shall update the following information:
(@) Evidence of access to lines of credit and availability of o
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financial resources,

(b) Financial predictions for the current year ahd two subsequer
years, including the effect of known commitments

(c) Work commitments in the current financial year,

(d) Current litigation information; and,

(e) Availability of critical equipment.

ITT 13.1

Alternative bidsshall not be permitted

ITT 13.2

Alterndive times for reaching the required Service Levels and for the compl
of the Rehabilitation and/or Improvement Workd not be permitted.

ITT 14.1.1

The rates and prices of items in the Bills of Quantities shaktlesive of VAT.

ITT 1415

Theprices quoted by the Tenderer shalfilzed; consequently, the Tenderer is
not required to furnish the indices and weightings for the price adjustment
formulae in the Schedule of Adjustment Data.

ITT 15.1

The currency of théendershall beKenya Shillings

ITT 18.1

Thetendervalidity period shall bd20 days

ITT 19.1

Tender Securing Form

ITT 20.1

In addition to the original of the bid, the number of copie3ne (1)

ITT 20.2

The written confirmation of authorization to sign on behalf offteedeer shall
consist ofin the formof Powerof attorney

D. Submission and Opening of Bids

ITT 22.1

Fortender submissionpurposesonl y, t he
The Director General,

Kenya National Highways Authority,

Blue Shield Towers, Upper Hill, Rrst Floor

P.O. Box 49712 00100

NAIROBI, KENYA

Empl oyer

The deadline for tender submission is as indicated in Tender Notice
Tenderershall nothave the option of submitting their bids electronically.

ITT 25.1

Tenders, will be opened immediately thereaftathatKkeNHA Board Room,
Blue Shield Towers, Third Floor, in the presence (@
Tenderers/Representatives who wish to attend

ITT 25.3

TheFormof TenderandSummary oBills of Quantitiesshall beinitialled by
representatives of tHemployerattendingTenderopening.

E. Evaluation and Comparison of Bids

ITT 32.1

The currency of thd@endershall be converted into a single currency as follo
Not Applicable

KeNHA/2062/2018

Issued by Kenya National Highways Authority 44



PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVERNAROK

(B7) ROAD
Key Items for Pre-qualification
Check Items Reference Requirements
1 | Form of bid Form of Bid ' Theform is duly filled and stamped
with all alterations countersigned
2 | Appendix to form of bid (if | Appendix to form of | q The form is duly filled, signed, dated
any) tender and stamped
3 Tender Securing Declaratior ITT 19 form of Biql 1 Duly filled and signed
Form securing declarabn | ¢ |n the format provided with all
form. conditions
4 Confidential Business Schedule 1 9 The form is duly filled and signed
Questionnaire 1 Provide all required information
5 | Eligibility (copy of ID) Schedule 1 | The copy of the proadf citizenship (ID
card, passport) is attached
6 Form of Written Power of ITT5.1 1 The form is duly filled
Attorney Schedule 2 1 Provide copies of National
Identification card or Passport.
7 Tax Compliance Certificate | Tender Notice | Thecopyis attached
1 Thecertificate isvalid
8 Class Registration with NCA Tender Notice 1 Valid Certified Copy ofRegistration
NCA 3 OR ZLertificate
1 Certified by Commissioner of Oaths
9 Certified copy of ValidPracticising
Licensefor Category3 or 4
9 Certificate of Incorporéon Tender Notice  AttachCertified Copy
10 | AGPO certificate for Women Tender Notice 1 Attach valid Certified Copy in Categor
of Small Works and Engineering
11 | Priced Bill of Quantities ITT 12,14 9 The form is duly filled and any
alterations shall be couetsigned
12 [Certificate qITT72 1 Attend pre bid meeting/visit with
to Site Schedule 3 ID/Passport & introduction letter from
the company
9 Bidders to sign attendance register
9 Certificate must be signed by the
Empl oyerds repres
13 | Conflict of Interest ITT 4.3 ' The form is duly filled
1 To state explicitly
14 | Pending Litigation Tender Document | q AttachCurrent Sworn affidavit dated
within the last 3 months from the date
of tender opening
15 | History of NonPerformance | Tender Document 1 The form is duly filled
16 | CR 12 Form Tender Notice { Certified copy of Form CR12 Issued
within the last 12months from the date
of tender opening Certified by
Commissioner of Oaths)
17. | Single business permit Tender Notice Attach valid certified copy
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Schedule of Major Items of

Tender Document

- Duly filled and signed
- Provide Certified copies of logbooks an

18. & N
Plant . lease agreement($jalid within 3months
Tender Notice . .
period from date of tender opening
Tender Document
19. | Schedule of Key Personnel - Duly filled and signed
Roadworks Completed Tender Document
20. . . P - Duly filled and signed
Satisfactorily
Tender Document
21. | Schedule of Ongoing Projec| - Duly filled and signed
Tender Document
Schedule of other i ,
22 . - Duly filled and signed
Supplementary Information
23 | Serialization Tender Notice -All pages of the tender document shal
be sequentially serialized
- Tender document completed in whole
Completeness of tender . . o
24 documents Tender Document without alteration or omission
- All documents dulyifled and signed
Performance Based Road | Tender Notice -Certified Copy of PBC Certificate to be
Maintenance Contract (PBC]| provided
25 | Training Certificate of at

least one of the Director of
the Company.

**Certification shall be done by a Commissionerrf®aths or Notaries Public
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TABLE 2: POST- QUALIFICATION SCORE

ITEM | DESCRIPTION POINT SCORE
SCALE
1 KEY PERSONNEL Max 30
Site Agent (Max 10 marks) | Qualification | BSc. Civil Eng. 10
HND in Civil Eng. 8
Dip in Civil Eng. 6
Experience | > 8 years and above| N/A
3-7 years N/A
0-2 years N/A
Surveyor (Max 5 marks) Qualification | Diploma in Survey |5
Certificate in Survey| 2
Experience | >6 Years N/A
37 5 Years N/A
0-3Years N/A
Foreman (Max 5 marks) Qualification | Diploma in  Civil | 5
Engineering
Certificate in Civil| 2
Engineering
Experience | >6 Years N/A
31 5 Years N/A
0-3Years N/A
2 FINANCIAL CAPABILITY Max 0
Financial statements The financial accounts, balance N/A
sheets, profit and loss statents are
certified by reputable audit firm.
Contact information of the firm to be
provided (Last Two Years)
The Bank statements are from a N/A
reputable Bank. Contact information
to be availed (Last Six Months)
Financial Information /| Provide turrover figures for the last | N/A
Current work two (2) years showing current work
commitment.
Provide undertaking from the bank | N/A
providing current line of credit
specific to the tender
3 SITE BASE FACILITIES Max 10
Proposal on office & stock yard féities 7 identify location and 10
condition of the planned site office and stockyard. Attachment of
and photo preferably
4 PLANT AND EQUIPMENT Max 30
Relevant Equipment | Owned (Max 30 marks) 07 30
Leased (Max 15 marks) 07 15
5 WORK METHODOLOG Y Max 30
Signed work programme chart and cash f| 0-10
estimate
Proposals on work scheduling including { 0-10
response time
Detailed method statement on how to cg 0-10
out the intended works
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ITEM | DESCRIPTION POINT SCORE
| SCALE
6 WORK SAFETY MANAGEMENT MAX 10
Proposal®sn traffic control, workell0
7 EXPERIENCE Max 0

General Experience (Completion Certificates of 5 No of proj N/A
completed in the last 5 years)
Two (2 No) of projects submitted above, should have a mini N/A
Contract walue of Kshs. 50,000,000
Specific (local) experience in related works i.e. PBC works N/A

TOTAL MAX 100

Note: *The pass mark shall be 75%

The Authority will verify information submitted. Any form of forgery or misinformation
from the bidder kall lead to cancellation of the bid/award, institution of legal proceedings
and blacklisting for all future KeNHA contracts.

sz s 77 77 L~ L WL L £ £ £ £ £z

Signature of Tendererééééééée@e&é&&clrtea ééeééeé
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Section Ill. Evaluation and Qualification Criteria

This Section cotains the criteria that thEmployershall use to evaluate bids and qualify
Tenderes. In accordance witlF'T 34 andITT 36, no other factors, methods or criteria shall
be used. Th&enderershall provide all the information requested in the forms included
Section IV, TenderingForms.

1. Evaluation
In addition to the criteria listed T T 34.2 (a)i (e) the following criteria shall apply:

1 Assessment of adequacy of Technical Proposal with Requirements
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1 Quialification Criteria
Factor 2.1 ELIGIBILITY
Tenderer
Sub-Factor Requirement Single Entity | Joint Venture, Consortium or Association ggc?“r?ee(;]tatlon
All  partners | Each partner At least one 9
combined partner
2.1.1 Nationality | Nationality in accordance| Must meet Existing or Must meet N/A Attachments as
with ITT 4.2. requirement | intended JVA | requirement indicated in ITT
must meet 11 (h) as
requirement specified in TDS
Schedule 1
Section IV
2.1.2 Conflict of| No- conflicts of interests | Must meet Existing or Must meet N/A Form of Bid
Interest as described in ITT 4.3. | requiremat | intended JVA | requirement
must meet
requirement
2.1.3 Employer Not having been declareq Must meet Existing JVA | Must meet N/A Form of Bid
Ineligibility ineligible by the Employe| requirement | must meet requirement
as described in ITT 4.4, requirement
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Factor 2.2 HISTORICAL CONTRACT NON -PERFORMANCE
Tenderer
Sub-Eactor Requirement Single Entity Joint Venture, Consortium or Association Docu_mentation
All partners | Each partner At least one Required
combined partner
2.2.1 History of| Nonperformance of g Must meet N/ A Must meet N/ A Schedule 1]
nonperforming contract did not occul requirement by requirement by section IV
contracts within the lasttwo (2) | itself or as itself or as
years prior to the deadlin{ partner to past partner to past
for application| or exiging JVA or existing JVA
submission, based on &
information  on  fully
settled disputes 0
litigation. A fully settkd
dispute or litigation is ong
that has been resolved
accordance  with  thg
Dispute Resolutiof
Mechanism under th
respective contract, an
where all appeal instance
available to the tenderer
2.2.2 Pending No- conflicts of interesty Must meet Existing or| Must meet N/ A Schedule 1]
Litigation as described in ITT 5.2 | requirement intended requirement section IV
JVA must
meet
requirenment
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Factor 2.3 FINANCIAL SITUATION
Tenderer
Sub-Factor Requirement Single Entity Joint Venture, Consortium or Association ggmlj?:;tatlon
All partners | Each partner At least one 9
combined partner
2.3.1. Average | Minimum average annual | Must meet Must meet | Must meet Must meet Schedule 10,
,_;l_\nnual turan\lletr gf Ksth?s(le”:!?na requirement requirement Twentyfive Forty percent Section IV
urnover calcu a::' as to adcfer ifie percent (25%) of (40%) of the

payments received for the requirement | requirement

contracts in progress or

completed, within the last

two (2 years
2.3.2 Historical | Submission of audited Must meet N/A Must meet N/A Scheduld 1
Financial balance sheets or if not requirement requirement with
Performance | required by the law of the attachments,

t e n d e ouetny, dteer ¢ Section IV

financial statements

acceptable to the Employer,

for the lastTwo (2) years to

demonstrate the current

soundness of the tenderers

financial position and its

prospectivdong-term

profitability ITT 5.2

b) Bank Statements for the

last six month
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Factor 2.3 FINANCIAL SITUATION
Tenderer
Sub-Factor Requirement Single Entity | Joint Venture, Consortium or Association Documentation
All partners | Each partner At least one Required
combined partner
2.33. The Tenderer must
Financial demonstrate access to, or | Must meet Must meet | Must meet Must meet Provide
Resources availability of, financial requirement requirement | percent percent (Forty | attachments
resources such as liquid (Twentyfive (40) %) of the
assets, unencumbered real (25) %) of the | requirement
assets, lines of credit, and requirement
other financial meangther
than any contractual advanc
payments to meet:
(i) the following casklow
requirement:
10 Million and
(i) the overall cash flow
requirements for this contraq
and its current commitmentg
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Factor 2.4 Experience
Tenderer
Single Entity | Joint Venture, Consortium or Associaion :
Sub-Factor Requirement Docum(_antatlo
All Each partner At least one n Required
partners partner
combined
2.4.1: Specifi¢ (a)Participation as
Experience contractor, managemen{ Must meet Must meet | N/A Must meet Schedule 7,
contractor, or requirement requirement requirement for| Section IV
subcontractor, in aleast s for all one
Five (5) contracts within characterist characteristic
the last(5) Five years, ics
with at leastwo (2) of
which should have a
minimum valué&0
Million, that have been
successfully and
substantially completed
and that are similar to
the proposed Works ang
Services. The similarity
shall be based on the
physical size, complexity
methods/technology or
other chara&teristics as
described in Section VI,
Empl oyer 6s
Requirements.
2.4.1  Specific b) For the abover other
Experience contracts executed Must meet Must meet | N/A Must meet Schedule 7,
during the period requirement | requirement requirements | Section IV
stipulated in 2.4.1(a) S
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above, a minimum
experience in the
following key activities:
i) Drainage works

i) Vegetation Control
iii) Street Lighting

iv) Bituminous works.
v) Concrete works

vi) Road Marking

vii) Road Asset
Management

//////
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SECTION IV: Schedule ofSupplementary I nformation (Tendering Forms)
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SCHEDULE 1: CONFIDENTIAL BUSINESS QUESTIONNAIRE

You are requested to give the particulars indicated in Part 1 and either Part 2 (a), 2(b) or 2(c)
whichever applies to your type of busine$be particulars shalbe as per thguidelines in
clause48 of the Engineers Act 2011.

You are advised that it is a serious offence to give false information on this Form.
Part 1- General

Business Name: ........cccooeeeeveevvinns s € é.

Location of BusinessBrmi ses éééeééeéé. éééééeée. . eé. éé. ééé

Pl ot No. .. .. . EEé. .. e BB EERLLTEEEL /| RO
Post al Address. . ... é..Tel. NOvemreerieevemreei e reeee e 6 € € € € €
Nature of

Business.
Current Trade Lices e No . e e e e e . ... ... . EEEEE.EEE.ExXpirinr
Maximum value of Business which you can handle at any one time:

KSNS. e eeééeééeé eééeéée. eceé
Name of your Bankers ... C e e e e ... ... eéeéeéeé.
BranCh........oooiii s . éeéeéecéeté

Are you an agent of the Kenya Natiokighways Authority( KeNHA)? YES/NO*
Part 2(a) - SoleProprietors

Your Name in fullé. .. ... . ... ...........€¢.
Age: C e e e o .. .......E66.6.6.6.6.6.6.6.6.6.6.6.6.6.6.6.....6.é.. é
Nationality . ... ... ... ..........&8&8&c.¢é¢c¢é
*Citizenship details

Part 2(b) - Partnership:
Give details of partners as follows:

Name Nationality Citizenship Details* Shares

rrrrrrrrrrrrrrrrrrrrrrrrrrrrrrr

,,,,,,,,,,,,,,,,,,,,,,,,,,,

///////////////////////////////

Part 2(c) - Registered Company:
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Private or Phlic

State the nominal and issued capital of the company

Nominal: Kshs.

................................................ éééeéeé é é
Issued: Kshs.

Give details of all Directors as follows:

Name Nationality Citizenship Details* Shares
léééeéeéeéee 1eéeeeceeé lééeéeeééeé l1éééeéeéeé
é é é é é é é é
2é6éééeéeeéee 2¢ececéeceee 2é6éeeéeée 2éééeeeéeé
é é é é é é é é
3éééeéeéeée 3éeeeecee 3ééeéeeée 3éééeeeéeeé
é é é é é é é é

Part 2 (d) Interest in the Firm:

Are there any person / persons in the MinistryiiEnsrt and Infrastructure (MOTIr Kenya
National Highways Authority who has interest in this firkfés /No**

Date: .oooeeeiiieeieeeeeeee, Signature of Tenderer
** Delete as necessary

o

0 Attach proof of citizenship

(Compulsory)
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SCHEDULE 2: FORM OF WRITTEN POWER OF ATTORNEY

The Tenderer shall state here below the name(s) and address of his representative(s) who is/are
authorized to receive on his behalf correspondence in connection withritiergie

eéeéeéeéeéeéececceecéeéeéeéeéeéeéecececcec
eéeée. .. eéeé

(Name of Tenderer's Representative in block letters)
eéeéeéeéeéeéeceecéeéeéeéeéeéecececcece e é

(Address of Tenderer's Representative)

eeéécecéeééeééecééecééeecéecée
(Signature of Tederer's Representative)

-
-
-
-
-
-
-
-
-
-
-
-
-
-

Alternate:

D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~
D~

eéeéeéeéeéeéeéeceecéeéeécetd
(Name of Tenderer's Representative in block letters)

€Eééeééeécécéceéeeeéeéeéecéceéece
(Address of Tenderer's Representative)

-
-
-
-
-
-
-
-
-
-
-
-
-

eéeéeéecéeceéeéceeceéeéeéeéecée
(Signature of Tenderer's Representative)

-
-
-
-
-
-
-
-
-
-
-
-
-

*To be filled by all Tenderers.
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SCHEDULE 3:
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SCHEDULE 4: MAJOR ITEMS OF CONSTRUCTION PLANT AND EQUIPMENT

ltem Equipment Details Ideal No. of | No. of | No. of | Date of
No. Number Equipment | equipme | equipment to | Arrival on
Required Owned by|nt to be| be made| Project (Days
for the | the Bidder | hired/pur | available for | after
Contract chased the Contract | commence)
Execution by the | by the Bidder
Bidder
A) Concrete Equipment
(i) Mobile concrete mixers 1
(ii) Concrete vibrators 1

B) Transport (Tippers,
dumpers, water

tankers)

(i) 6 X 4 tippers payload 4
167 20 tones

(i) Water tankers (18,000 1

i 20,000 Its. capacity)
C) Earth 7 Moving

Equipment
() Wheeled loaders 1
(i) Motor graders (93 1
205kW)

D) Excavators

(i) Hydraulic crawler _
mounted (4 10
tonnes) 0.257 0.4
m3 SAE bucket.

E) Rollers
(i) Selfpropelledsingle 1
drum vibrating (various
types)
F) F) Others
() Pot hole cutter 1
(i) Hand sprayer 1
(iii) Pedestrian Roller 1

The Tenderer shall enter in this schedule all major items of plant and equipment which he proposes to
bring to site. Only reliable plant in good working order, and suitable for the work, shall be shown on this
Schedule. The Telerer should attached proof of ownership or authorized letter of hire.

| certify that the above information is correct.

""""""

Signature of Tenderer: eeeéeéeéééeecece Dat e:

Name of Signatory:

ceeeeeeeeeeeeee. . eeeceeeceeeceeeeeeece
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SCHEDULE 5: KEY PERSONNEL

i) Key Personnel proposed by Tenderer

The Bidder shall list in this schedule thehiause professional and technical personnel he
will employ, list of their current workload together with their qualifications, experience,
position held and nanality.

Name of Key Staff Designation Required
1 BSc. n Civil
Engineering
9 Higher National
Qualification Diploma in Civil
Engineering.
1 Certificate of
Site Agent attendance of PBC
training.
CV andCertificates Provide CV
Qualification Certificate Certified copy of
Quialification Certificate
Current work Load Specify
S AOrdinary
Qualification Civil Engineering
Ccv Provide CV
Foreman
Qualification Certificate Certified copy of
Qualification Certificate
Current work Load Specily
Qualification Dip in Surveying
Ccv Provide CV
Surveyor Qualification Certificate Certified copy of
Quialification Certificate
Current work Load Specify

| certify that the above information is correct.

7L L7 4L LL 4L LL LI LL LL

Signature of Tender er Date: E@&&EEEEEE €
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The CVb6s (or resumes) for each of the propose
below
Resume of Proposed Personnel

| Tenderer name: |

Position
Name Date of birth
Personnel Professional qualifications
information
Name of Employer
Present

employment Address of Employer

Telephone Contact (Manager /
Personnel dficer)

Fax E-mail

Job title Years with present
Employer

Current Work load

Summarize the current work load. Indicatetparar (if any) the projects the
staff is involved

From | To Company / Project / Position / Relevant technical and management
experience

(Summarize professional experience, in reverse chronological order. Ind
particular technical and managerial egpence relevant to the project)
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SCHEDULE 6: SCHEDULE OF ROADWORKS CARRIED OUT BY THE TENDERER
IN THE LAST FIVE YEARS

DESCRIPTION OF WORKS VALUE OF YEAR
WORKS (Ksh.) * | COMPLETED /
REMARKS

Note: List at leasFive (5) road projects und&ken in the last five (5) years and attach the
relevant certificates of completion

| certify that the above works were successfully carried out by this Tenderer (Attach Completion
Certificates)

,,,,,,,,,,,,

Signature of Tenderer: éPatéeccéeeceéeeéeéésé
1 *Value in Ksh using Central Bank of Kenya mean exchange rate at a reference date 7
days before the date of Tender Opening
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SCHEDULE 7: SCHEDULE OF ONGOING PROJECTS

Tenderers and each partner to a JVA should provide information on their current commitments
on dl contracts that have been awarded, or for which a letter of intent or acceptance has been
received, or for contracts approaching completion, but for which an unqualified, full completion
certificate has yet to be issued.

Name of Employer's Date of Date of Value of Value | Physically
Contract contact address| commencement| completion works complete | completed
/ fax (Ksh) dupto | uptodate

date % %

| certify that the above works are being carried out by me and that the above information is
correct.

S gnature of Ter*kéree@&rDat eéé e&&&éééééée. .. eéeééé
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SCHEDULE 8: FINANCIAL INFORMATION/CURRENT COMMITMENTS

1. Submit copies of audited profit and loss statements and balance sheet for tiveo last
calendar years and estimated projection tfte next two years with certified English
translation where appropriate.

2. Give turnover figures for each of the lastot(2) financial years. Quote in millions and
decimal thereof.

Type of \Work Year 2015 Year 2016
Ksh. Ksh.

Road works

Other civi engineering
works

Other (specify)

Total

SUMMARY OF ASSETS AND LIABILITIES OF THE AUDITED FINANCIAL
STATEMENTS OF THE LAST THREE (3) FINANCIAL YEARS.

Year 2015 Year 2016

Ksh. Ksh.

. Total Assets

. Current Assets

. Bank credit Lin&/alue
. Total Liabilities

. Current Liabilities

. Net worth (14)

. Working capital (2+31)

N[OOI WIN|F-

€)) Name/Address of Commercial Bank providing credit line

////////////////////////
////////////////////////////

rrrrrrrrrrrrr

(b) Total amount of credit line Ksh eeeeéé. . eeececééée.
Attach certified copies of finamal bank statements of the last six months

Attach a certified copy of Undertaking of the Bank to providingciineent line of
creditspecific to this Tender
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SCHEDULE 9: OTHER SUPPLEMENTARY INFORMATION

1. Certified Copies of Audited Financial Statement fortithe years, balance sheets, profit and
nts ports et c. List

- M D D D O
DD D
DD D
D Dy D~ D~
DD D
@ D Dy D
@ D D Dy D
@ D Dy D
D D D D D
@D D D> D 3
D D D D D
_ @ @ D D

D D D D~
D D D~ D~
D D D Dy D
o D D D C
D D DN DN O
D D D Dy
D D D D
o D D D O
@ D D D T
DD D
o D D DN O
P Dy D Dy D
@ D D Dy T
D D D D D
D D D~ D~

D D D D
D D D~ D~

inancial resources to meet the qualification requirements. Cash in
Llst below and attach coplesmpportlng documents

o
—n

vidence of access t
and, Ilnes of cred|

M M- D (D

N
@ O @ D M D D D D>
® ® > oo

D D D~ ('D\
D D D D -
My D~ D~ D~
D D D~ ('D\
D D D D
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- M- D~ D D~
D @D D D D

3T DD DD
D D D D
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= O N ONNONNON
o M D D D
> D D D D
@ @ D D D
O Dy D~ D~
— O D D D
D D D D D
- @ D D D~
D D D D D

(')u) D D D D

, t e X, fax numbers

ontracting Autho

é
3. Name, addr
reference if contacted

=

e ority.

O Dy D~
O Dy D~
O Dy D~
O Dy D~
O Dy D~
O Dy D~
O Dy D~
O D D~
O D D~
O D D~
O D D~
O D D~
O D D~
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O D D~
O D D~
O D D~
O D D~
O D D~
O D D~
O D D~
O D D~
O D D~
O D D~
O D D~

4. Information on History oNon-performingcontract in which the Tenderer is involved.

OTHER PARTY (IES) CAUSE OF DISPUTE AMOUNT INVOLV ED
(KSh.)

5. Information on current Litigation in which the Tenderer is involved.

OTHER PARTY (IES) CAUSE OF DISPUTE AMOUNT INVOLVED
(KSh.)

| certify that the above information is correct (Provide a sworn affidavit).

Signdure of Tendererée e é é e ééééééDate: éeééeeééeececéec
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SCHEDULE 10: WORK PROGRAMME AND METHO D STATEMENT

1)

2)

3)

SCHEDULE 10-A: Program of works method Statements

To demonstrate a clear understanding of the requirements of the Catetnaet,es shall

provide the following:

a) A bar/Ganttchart sukdivided into sections for each road showing the major activities to
be carried out for Maintenance Services, Rehabilitation Works and Improvement Works,
if any. The activities shall be shown against time, with linkages shown between
relatedséequential activities as far as possible and appropriate.

b) A bar chart or schedule showing the usage of major plant, including those listed in
Schedule 5 (Contractords Equi pment) .

c) Proposal on material testing and measurement

d) Proposal on work safety managere

e) Environmental and social management

SCHEDULE 10-B: Projected Cash Flow

Tenderes shall tabulate below estimates, based on their preliminary work programme,
of:

a) On the expenditure side, the value of the work which will be carried out;

b) On the revenue s& the net payments to which they will become entitled with due
allowance for the advance payment and repayment, materials prepayments, and
retention money, but excluding price adjustments for rise and fall and provisional
sums for emergency works.

c) The prgected net cash flow during the contract period.

The prospective successtehderemay be required to submit full details to substantiate
his estimates.

SCHEDULE 10-C: Site Organization

Tenderes shall give fullparticulars of therganizationthey prgose to establish, direct, and
administer the performance of the Contrabénderersshall indicate the location of site
camps stockyard locatiomnd the resources they intend to allocat8et-Control Units for
planning and monitoring purposé@e Temerer should provide:

V Site organisation chart
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V Narrative description of site organisation

4) SCHEDULE 10-D: Subcontractor/Partners
Tenderes shall list below those parts of the Works and Services which they propose to
subcontract andtate the approximatalue of those parts and the names and addresses of the
proposed subcontractors, if those are knoweraderingstage.Tenderes shall also list other
business partners involved in the execution of the contract and their respective roles and
responsibilites.

Part of Works / Services:
Approximate value:
Name and address pfoposed subcontractor / partner:
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SECTION V: Technical Evaluation Criteria
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TECHNICAL EVALUATION CRITERIA

This Sectiorshall apply to qualifiedenderes fromQualification Criterian A0 and ABO0 abo
contains all the factors, methods and criteria thatBEheloyer shalluse for the technical
evaluation. The information to be provided in relation to each factor and the definitions of the
correspoding terms are included in the respective Application Forms (Schedules).
The Technical Evaluation Committee shall exantgrederdocuments and score them based on
their validity, accuracy and quality. Where thenderer fails to submit the mandatory
requrementthetendereishallbedisqualified
Tenderers who provide all mandatory requirements and specified percentage score in technical
evaluation and above shall proceed to the financial evaluation.
1 Technical Proposal

Thetendered s T e ¢ h ni shallbe aP outinedithefdllowingtables
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Bidders who meet all technical requirements semte 75%and above in technical evaluation shall proceed to the financial evaluation

TABLE -1: PERSONNEL

Quialification Criteria

Compliance
Requirement

Documertation

Score

No. Subject

Requirement

Tenderer

Submission
Requirements

1.1 Proposed Key
Personnel

List of professional and
technical staff and their resume
in accordance with SuBGlause
19 of GCC section VI

to prove that atdast the
following staff can be

Must meet the requiremen

mobilized during the
contract period,;

A Site Agent (10 marks)

V BSc. Civil
Engineering10
marks)

HND in Civil
Engineering8
marks)
Diplomain Civil
Engineering6
marks)

A Foreman (5 marks)

V Diplomain Civil
Engineering5
marks)

Certificatein Civil
Engineering
(2marks)

A Surveyor (5 marks)

V Diplomain Survey(5
marks)

Certificatein Survey

Section: IV, Schedule 5

(@)

20

KeNHA/2062/2018
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TABLE -1: PERSONNEL

No. Subject Requirement Tenderer Submission
Requirements
(2 marks)

TABLE-2: FINACIAL CAPABILITY

No. Subject Requirement Tenderer Submission Requiremen
2.1 Financial statements The following shall be provided A Not Applicable Section V, Schedule 8
- Certified Financial audited 0

accountdor the last two years
- Certified bank statements for
the lastsix months.

2.2 Financial Certified audited financial Not Applicable Secton IV, Schedule 8 0
Information / statements of the lasto (2
Current work years including line of credit
commitments from a reputable bank.
Total score 0
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TABLE -3: SITE MANAGEMENT

No. Subject Requirement Tenderer Sme'SS'On
Requirements
31 Site base facilities The following shall be provided; Must atleast identify the | Section IV, Schedule 10
- Proposals on office & stockyar location and condition of| C 10
facilities the planned site office

and stockyard.
Attachment of map and
photo is preferable.

Total score
10
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TABLE -4: EQUIPMENT

Qualification Criteria Compliance Requirement Documentation Score
No. Subject Requirement Tenderer Sme'SS'On
Requirements
4.1 Equipment holding| The following shall be provided; | Must meet requirement to prov| Section IV,
- Ownership list of required that at least the following Schedule 4 30
equipment and the copy of its log | machines can be mobilized
book, or during the contract period;
-Authorization letter of hiring from| A 2 tippers (@narks)
M&T or reputable fring company | A 1 excavator (Back hoe)
(4marks)
A 1 pickup vehicle for patrol
(4 marks)
A Concrete mixer and vibrato
(4 marks)
A Pedestriamoller (4 mark9
A Pot hole cuttef4 marks)
A Hand sprayef4 marks)
Total score 30
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TABLE -5: WORK METHODOLOGY

Qualification Criteria

Compliance

Documentation

Requirement Score
No. Subject Requirement Tenderer Submission Requirements
51 | Work Programmend | The tenderer shall provide the | Submission of both Section IV, Schedle 10A &
Projected Cash flow | following; requirements is B 30
and work methodology 1. Signed work programme preferable. At least the
chart andccash flowestimate | description on how to
(10marks) dispatch the rew for
2. Proposals on work routine maintenance ang
scheduling including the emergency works is
response timé€L0 marks) needed.
3. Detailed method statement
on how to carry out the
intended workg10 marks)
Total score
30
KeNHA/2062/2018 Issued by Kenya National Highways Authority 77




PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVERNAROK (B7) ROAD

TABLE -6: OTHER REQUIREMENTS

No. Subject Requirement Tenderer Sme'SS'On
Requirements
6.1 Work safety The tenderer shall providiee At least the description | Section IV, Sbedule D
management following as work methodology;| on basic safety -A 10
- Proposals on trafficontrol, considerations such as
wo r k safetg &accident lane closure method,
prevention enforcement of helmet
and reflective jacket is
needed.
Total Score
10
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TABLE -7: PREVOIUS CONTRACTS RECORDS

Qualification Criteria

Compliance
Requirement

Documentation

Score

No.

Subject

Requirement

Tenderer

Submission
Requirements

7.1

Past relevant work
Experience

Tenderer to suhit the
following;

- Completion certificate cdit
least 5 No of Projects irmad
works in the previous 5 yeaf$s
marks)

- Completion certificate a2 No.
road works in the previous
yearswith a minimum value of
50 million (10 marks)

- Previousexperiere in carrying
out PBC workq5 marks)

Not Applicable

Section IV, Schedule 6

Total Score

KeNHA/2062/2018
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PART 2: Conditions of Contract and Standard Contract Forms
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SECTION V: General Conditions of Contract(GCC)

Table of Clauses
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6. Settlement of Disputes (Alternative when using a Dispute Reé¥gasd) ......................... 91
6. Settlement of Disputes (Alternative when using a Dispute RE@®&It) ..o 95
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7. SCOPE Of WOTKS 8NU SEIVICES. .. ..ttt ieeeee e een e e e e e e s 98
8. Design ReSPONSIDIILY.......cooiiiiiiiii e 98
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15. Confidential INfOrMAatioN............oiiiiiii i e 105
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22. IMProVEMENT WOTKS......oii ettt e 116
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A. CONTRACT AND INTERPRETATION

1. Definitions 1.1  Bill of Quantities means the priced and completed E
of Quantities forming p

The Certificate of Completion is a document issued [
the Enginee upon completion of Rehabilitation Work
Improvement Works and Emergency Works, or p
thereof, as applicable, in accordance VBfBC54.1

The Completion Dateis the date of completion of tr
Services and Works as certified by tR@gineer in
accaodance with SultClause 10.2.

The Contract is the Contract between tiemployer
and the Contractor to perform the services to
provided by the Contractor, and to execute, comp
and maintain the Works. It consists of the documt
listed in Clausé& below.

The Contractor is a person or corporate body whc
Tenderto carry out the Works and Services has b
accepted by thEmployer

TheCo nt r a€enderitse completedendering
document submitted by the Contractor to Emeployet

The Contract Price is the price stated in the Letter
Acceptance and thereafter as adjusted in accord
with the provisions of the Contract.

Daysare calendar daysjonths are calendar months.

A Defect is any part of the Works and Services |
completed in accordance with the Contract.

The Defects Liability Certificate is the certificate
issued byEngineerupon correction of defects by tf
Contractor.

The Defects Liability Period is the period specified il
the Contract and is applicabler fi@ehabilitation Works
and Improvement Works, with exclusions identified
the PARTICULAR CONDITION OF CONTRACT, i
any.
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Dispute Review Board (DRB)is a board of thres
members selected and act in accordance with rules
procedures defined in the Goact to seek to resolv
any dispute of any kind that may arise between
Employer andthe Contractor in connection with «
arising out of the Contract, as provided for in Claus
hereunder.

Dispute Review Expert (DRE)is one expert selecte
and adng in accordance with rules and procedu
defined in the Contract to seek to resolve any dispu
any kind that may arise between tBmployerand the
Contractor in connection with or arising out of t
contract, as provided for in Clause 6 hereunder.

Drawings include calculations and other informati
provided by the Contractor for the execution of
Contract.

Emergency Worksis a set of necessary and sufficie
activities to reinstate the Road and reconstruct
structure or right of way 8p damaged as a result
natural phenomena with imponderable consequer
such as strong storms, flooding and earthquakes.
need for execution of Emergency Works is join
identified by theEmployer andhe Contractor and fo
starting of execution fo Emergency Works th
Employer shallssue a Work Order.

The Employer is the party who employs the Contract
to carry out the Works and Services

Equipmenti s t he Contractorod
brought temporarily to the Site to construct iNerks
and to carry out the Services.

Improvement Works consists of a set of interventiol
that add new characteristics to the Road in respon
existing or new traffic, safety or other conditions,
defined in the Specifications.

Rehabilitation Works are specific and clearly define
civil works the Contractor is required to carry out un
the conditions of the Contract, as defined in

Specifications. Rehabilitation Works quantities w
estimated by the Contractor to achieve the performi
standards defined by the Service Levels and offered
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Lump-Sum price.

Thelntended Completion Dateis the date on which i
Is intended that the Contractor shall complete
Works and Services. The Intended Completion Dai
specified in the Parti¢car Conditions PARTICULAR
CONDITION OF CONTRACYT. The Intendec
Completion Date may be revised only by thegineer
by issuing an extension of time.

Materials are all supplies, including consumables, u
by the Contractor for incorporation in the Werknd
for provision of Services.

The Engineer isappointed by theEmployer to be
responsible for the overall administration of 1
Contract on behalf of thEmployer and the supervisio
of works and services to be perforntbdre underThe
Engineer my delegate through a written instrume
some of his functions to any other competent per
retaining however the overall responsibility for t
actions of that person. THengineer maynot delegate
the overall administrative control of the Contract.

Road means the road or network of roads for which
Works and Services are contracted under the Contr:

The Road Management Office is the location
indicated by the Contractor from which the Rc
Manager operates, and where the Contractor
receive notifications.

The Road Manager is a person appointed by tt
Contractor who is in charge of managing all activit
of the Contractor under the Contract. He is also
Contractords Represent a
contract

Servicesmeans all interventions on the Road under-
Contract and all activities related to the managen
and evaluation of the Road which shall be carried
by the Contractor in order to achieve and keep the F
Performance Standards as defined by the Sel
Levels, and to receive full payment of the monthly
under the contract

Service Levelsare the minimum performance standa
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for the level of quality of conditions of the Ro:
defined in the Specifications which the Contractor s
comply with.

The ste is the area of the road reservetlog Narok i
Amala River (B7) Road

Site Investigation Reports are those that wer
included in theenderingdocuments and are factual a
interpretative reports about the surface and subsu
conditions at th Site.

The Start Date is the date when the Contractor
started the physical execution of the Works
Services on the site. It does not necessarily coin
with any of the Site Possession Dates.

A Subcontractor is a person or corporate bodyhav
has a contractual agreement with the Contractor to «
out certain activities related to the services to
provided under the contract, which may include w
on the Site.

Specifications means the Specifications of the Wol
and Services includedn the Contract and an
modification or addition made or approved by 1
Engineer

A Variation is an instruction given by thEngineer
which varies the Works or Services.

The Works are what the Contract requires t
Contractor to construct, instaland turn over to the
Employer as covered under Rehabilitation Worl
Improvement Works and Emergenéjorks.

Work Order is an order issued by thlengineerto the
Contractor authorizing the execution of Improvem
Works and Emergency Works, as paed for in
Clause 27 hereunder.

2 Interpretation 2.1 In interpreting these General Condition§ Contract
(GCO), singular also means plural, male also me
female or neuter, and vice versa. Headings have
significance. Words have their normal meaningler
the language of the Contract unless specifically defil
The Engineer will provide instructions clarifying
queries about these General Conditiasfs Contract
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(GCO.
3 Documents 3.1 The documents forming the Contract shall
Forming the interpreted in the following order of priority:

Contract
1. Agreement

2. Letter of Acceptance

Contractoro6s Bi d

W

Conditions of Contract
5. Specifications

6. Drawings

7. Bills of Quantities.

If any ambiguity or discrepancy is found in t
documents theEngineer will provide instructios
clarifying the position.

4 Language and 4.1 The language of the Contract shall be English. The
Law of the Contract is that of the Republic of Kenya.

5 Notices 5.1 Unless otherwise stated in the Contract, all notices t
given under the Contrashall be in writing, and sha
be sent by personal delivery, airmail post, spe
courier, fax or Email to the address of the releve
party set out in the?ARTICULAR CONDITION OF
CONTRACT, with the following provisions:

In addition to the usual postalffice contacts the
tenderer is required to provide official email addres:
be used to communicate urgent letters requiring tin
responses from the tenderer like tender adden
(addenda), award letter or any other deemed ur
from the Employer requing timely preparation an

reply.

The Contractors address is

Name réeeéeécéecéceéeeée
P.O. Box . eééeécéecécececéeecée
City/Town : ééeééeéeceéeeécee
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rrrrrrrrrrrrrrr

Email : eéeeeeeeeeeeeeceeé

,,,,,,,,,,,,,,,

Telephone : eeeeeeeeeeeeecee

5.1.1 Any notice sent by fax or dnail shall be
corfirmed within two (2) days after dispatch by noti
sent by airmail post or special courier, except
otherwise specified in the Contract.

5.1.2Any notice sent by airmail post or special coul
shall bedeemed (in the absence of evidence of ea
reeipt) to have been delivered ten (10) days &
dispatch. In proving the fact of dispatch, it shall
sufficient to show that the envelope containing s
notice was properly addressed, stamped and conv
to the postal authorities or courier servicer
transmission by airmail or special courier.

5.1.3Any notice delivered personally or sent by fax
E-mail shall be deemed to have been delivered on
of its dispatch.

5.1.4Either party may change its postal, fax email
address or addressee feceipt of such notices by te
(10) daysd notice to th

5.2 Notices shall be deemed to include any appro\
consents, instructions, orders and certificates to
given under the Contract.

5.3 The Contractor shall provide ats own cost, anc
maintain in operation permanently during the durat
of the Contract, such communications equipment wil
ensures that both written (fax or-rail) and oral
(voice) communications can be established at all tirr

(a) between the Road Mager and his senior field
staff;

(b) between th&ngineer andhe Road Manager;

(c) between the public telephone system and the Ro
Manager;

(d) The equipment to be provided and maintail
includes the equipment located at Eregineed s o f

5.4 At the Start Date of the Contract, the Contractor n
communicate to thEmployer theaddress of his office
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including the postal, fax and-gail address, which fo
the purposes of this contact is called the R
Management Office, where Notices will be aslkked
to. TheEmployer mayequire that the physical locatic
of the Road Management Office is within the clc
geographical area of the Road. If the Contractor fall
communicate the address of his Road Manager
Office, and theEmployer isotherwiseunable to locate
the Road Manager, all notifications to the Contrac
shall be valid if they are deposited at a design:
location within the office of th&ngineer and if a copy
I's sent to the Contract

Start Date and 5.5  The Start Date shall be not later than 30 days afte

Completion issuance of the Letter of Acceptance. The Contra
shall attain the required Service Levels within the ti
specified in the Timetable in the Specifications.
Contract will be completed aftelné number of month
specified in the Timetable has elapsed

6 Settlement of 6.1 Dispute Review Board
Disputes
(Alternative 6.1.1If any dispute of any kind whatsoever shall ar
when using a between th&mployer andhe Contractor irtonnection
Dispute Review with or arising out of the Contract, including withc
Board) prejudice to the generality of the foregoing, &

guestion regarding its existence, validity or terminati
or the execution of the Works and Servieshether
during the progress of the eoution or after completiol
and whether before or after the terminati
abandonment or breach of the Conatiie parties
shall seek to resolve any such dispute or differenc
mutual consultation. If the parties fail to resolve suc
dispute or differace by mutual consultation, then t
matter in dispute shall, in the first place, be referre:
writing by either party to the Disputes Review Bo:
(6the Boardé), with a c

6.1.2The Board shall be established when each of
three Board Members has
Decl aration of Acceptan
Rules and Procedures (which, along with

Declaration of Acceptance form, are attached to
Contract). The Board shall comprise three Memt
experiencedvith the type of construction and servic
involved in the Contract and with the interpretation
contractual documents. One Member shall be sele
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by each of theEmployer andthe Contractor ant
approved by the other. If either of these Members is
so selected and approved within 28 days of the dat
the Letter of Acceptance, then upon the reques
either or both parties such Member shall be selecte
soon as practicable by the Appointing Author
specified in the PARTICULAR CONDITION OF
CONTRACT. The third Member shall be selected
the other two and approved by the parties. If the
Members selected by or on behalf of the parties fa
select the third Member within 14 days after the late
their selections, or if within 14 days aftéretselection
of the third Member, the parties fail to approve t
Member, then upon the request of either or both pa
such third Member shall be selected promptly by
same Appointing Authority specified in tf
PARTICULAR CONDITION OF CONTRACTwho
shall seek the approval of the proposed third Mernr
by the parties before selection but, failing st
approval, nevertheless shall select the third Mem
The third Member shall serve as Chairman of
Board.

6.1.3In the event of death, disabilitgy resignation of
any Member, such Member shall be replaced in
same manner as the Member being replaced
selected. If for whatever other reason a Member ¢
fail or be unable to serve, the Chairman (or failing
action of the Chairman then eitheof the other
Members) shall inform the parties and such-gerving
Member shall be replaced in the same manner a:
Member being replaced was selected. Any replacer
made by the parties shall be completed within 28 ¢
after the event giving risetthe vacancy on the Boar
failing which the replacement shall be made by
Appointing Authority in the same manner as descri
above. Replacement shall be considered compl
when the new Member S i
Declaration of Acceptance. Tdughout any
replacement process the Members not being repl
shall continue to serve and the Board shall continu
function and its activities shall have the same force
effect as if the vacancy had not occurred, provic
however, that the Board alhnot conduct a hearing nc
issue a Recommendation until the replacemen
completed.
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6.1.4Either theEmployer orthe Contractor may refer
dispute to the Board in accordance with the provisi
of the DRBOs Rules and
Contract. The Recommendation of the Board shal
binding on both parties, who shall promptly give eff
to it unless and until the same shall be revised
hereinafter provided, in an arbitral award. Unless
Contract has already been repudiated onitrgated, the
Contractor shall continue to proceed with the Wc
and Services in accordance with the Contract.

6.1.5 If either the Employer or the Contractor is
dissatisfied with any Recommendation of the Board
if the Board fails to issue its Remonendation within
56 days after receipt by the Chairman of the Boar:
the written Request for Recommendation, then ei
the Employer orthe Contractor may, within 14 da
after his receipt of the Recommendation, or within
days after the expiry of ¢hsaid 5€day period, as th
case may be, give notice to the other party of
intention to commence arbitration, as hereina
provided, as to the matter in dispute. Such notice ¢
establish the entitlement of the party giving the sam
commence dnitration, as hereinafter provided, as
such dispute and, subject to SQlause 6.3, nc
arbitration in respect thereof may be commenced ur
such notice is given.

6.1.6If the Board has issued a Recommendation to
Employer andthe Contractor witin the said 56 day
and no notice of intention to commence arbitration a
such dispute has been given by eitherEngployer or
the Contractor within 14 days after the parties rece
such Recommendation from the Board,
Recommendation shall becorfiral and binding upor
theEmployer andhe Contractor.

6.1.7Whetherit has become final and binding upon t
Employer andhe Contractor, a Recommendation st
be admissible as evidence in any subsequent dis
resolution procedure, including anwrbitration or
litigation having any relation to the dispute to which -
Recommendation relates.

6.1.8All Recommendations that have become final .
binding shall be implemented by the parties forthwitt
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6.2 Arbitration

6.2.1 If either the Emgoyer or the Contractor is
di ssatisfied with the E
Employer orthe Contractor may, in accordance w
SubClause 6.1.5, give notice to the other party of
intention to commence arbitration, as hereina
provided, as tahe matter in dispute, and no arbitrati
in respect of this matter may be commenced ur
such notice is given. The arbitral tribunal shall have
power to open review, and revise any decisio
opinion, instruction, determination, certificate, and «
Recommendation(s) of the Board

6.2.2 Any dispute in respect of which a notice
intention to commence arbitration has been given
accordance with GCSub clausé.2.1, shall be finally
settled by arbitrationNeither party shall be limited i
the proceedings before such arbitration tribunal to
evidence nor arguments put before the Boafdr
obtaining his Recommendation(s) pursuant to -
Clause 6.2.1. No Recommendation shall disqualify
Board from being called as a witness and giv
eviderce before the arbitrator(s) on any mai
whatsoever relevant to the dispute Arbitration may
commenced prior to or after completion of the Wo
and Services.

6.2.3 Arbitration proceedings shall be conducted
accordance with the rules of procedwesignated ir
thePARTICULAR CONDITION OF CONTRACT

6.3 Where neither theemployer northe Contractor ha:
given notice of intention to commence arbitration ¢
dispute within the period stated in SGlause 6.1.5 an
the related Recommendation hascdree final and
binding, either party may, if the other party fails
comply with such Recommendation and with
prejudice to any other right it may have, refer
failure to arbitration in accordance with SGtause 6.2.
The provisions of SulClause 6.3hall not apply to an
such reference

6.4  Notwithstanding any reference to the Board
Arbitration herein,

(@) the parties shall continue to perform th
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respective obligations under the Contract unl
they otherwise agree

(b) the Employer shallpay the Cotractor any monie:
due the Contractor

6 Settlement of 6.1 Dispute Review Expert

Disputes

(Alternative 6.1.11f any dispute of any kind whatsoever shall ar
when using a between th&mployer andhe Contractor in connectio
Dispute Review with or arising out of the Contract, including witho
Expert) prejudice to the generality of the foregoing, ¢

guestion regarding its existence, validity or terminati
or the execution of the Works and Serviceshether
during the progress of the execution or aftanpletion
and whether before or after the terminati
abandonment or breach of the Contatlie parties
shall seek to resolve any such dispute or differenc
mutual consultation. If the parties fail to resolve suc
dispute or difference by mutual caftstion, then the
matter in dispute shall, in the first place, be referre
writing by either party to the Disputes Review EXxp
(6DRE6), with a copy to

6.1.2The DRE shall take up his functions after hav
signed a DtRriEd Acceptancel aa mrequire
by the DREO&6s Rules and
the Declaration of Acceptance form, are attached tc
Contract). The DRE shall be a person experienced
the type of construction and services involved in
Contract and with the interpretation of contractL
documents and shall be selected by agreement bet
the Employer andthe Contractor. If the DRE is nc
selected within 28 days of the date of the Lettel
Acceptance, then upon the request of either or |
paties the DRE shall be selected as soon as practi
by the Appointing Authority specified in th
PARTICULAR CONDITION OF CONTRACT

6.1.3In the event of death, disability, or resignation
the DRE, the latter shall be replaced by agreer
between he Employer and the Contractor. Any
replacement made by the parties shall be compl
within 28 days after the event giving rise to the neec
a replacement, failing which the replacement shal
made by the same international appointing authorit

KeNHA/2062/2018 Issued by Kenya National Highways Authority 94



PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7)
ROAD

above.

6.1.4Either theEmployer orthe Contractor may refer
dispute to the DRE in accordance with the provision
t he DREGOG s Rul es and P
Contract. The Recommendation of the DRE shall
binding on both parties, who shallgpnptly give effect
to it unless and until the same shall be revised
hereinafter provided, in an arbitral award. Unless
Contract has already been repudiated or terminatec
Contractor shall continue to proceed with the Wc
and Services in acagance with the Contract.

6.1.5 If either the Employer or the Contractor is
dissatisfied with any Recommendation of the DRE
if the DRE fails to issue his Recommendation within
days after he has received the written Request
Recommendation, tine either the Employer or the
Contractor may, within 14 days after his receipt of
Recommendation, or within 14 days after the expin
the said 5&lay period, as the case may be, give no
to the other party of his intention to commer
arbitration,as hereinafter provided, as to the matte
dispute. Such notice shall establish the entitlemer
the party giving the same to commence arbitration
hereinafter provided, as to such dispute and, subje
SubClause 6.3, no arbitration in respeatrbof may be
commenced unless such notice is given.

6.1.6If the DRE has issued a Recommendation to
Employer andthe Contractor within the said 56 da
and no notice of intention to commence arbitration a
such dispute has been given by eitler Employer or
the Contractor within 14 days after the parties rece
such Recommendation from the DRE, |
Recommendation shall become final and binding u
theEmployer andhe Contractor.

6.1.7Whetherit has become final and binding upon t
Empoyer andthe Contractor, a Recommendation st
be admissible as evidence in any subsequent dis
resolution procedure, including any arbitration
litigation having any relation to the dispute to which -
Recommendation relates.

6.1.8All Recommadations that have become final a
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binding shall be implemented by the parties forthwitl
6.2  Arbitration

6.2.1 If either the Employer or the Contractor is
di ssatisfied with the I
Employer orthe Contractor may, in acmlance with
SubClause 6.1.5, give notice to the other party of
intention to commence arbitration, as hereina
provided, as to the matter in dispute, and no arbitre
in respect of this matter may be commenced ur
such notice is given. The aial tribunal shall have ful
power to open up, review, and revise any decis
opinion, instruction, determination, certificate, and
Recommendation(s) of the DRE.

6.2.2 Any dispute in respect of which a notice
intention to commence arbitratiohas been given, i
accordance with GCSub clausé.2.1, shall be finally
settled by arbitrationNeither party shall be limited i
the proceedings before such arbitration tribunal to
evidence nor arguments put before the DRior
obtaining his Recomsandation(s) pursuant to Su
Clause 6.2.1. No Recommendation shall disqualify
DRE from being called as a witness and giv
evidence before the arbitrator(s) on any ma
whatsoever relevant to the dispute Arbitration may
commenced prior to or aftmompletion of the Work:
and Services.

6.2.3 Arbitration proceedings shall be conducted
accordance with the rules of procedure designate
the PARTICULAR CONDITION OF CONTRACT

6.3 Where neither theEmployer northe Contractor ha:
given noticeof intention to commence arbitration of
dispute within the period stated in SGlause 6.1.5 an
the related Recommendation has become final
binding, either party may, if the other party fails
comply with such Recommendation and with
prejudice to any other right it may have, refer tl
failure to arbitration in accordance with SGhause 6.2.
The provisions of Sullause 6.1 shall not apply to ai
such reference

6.4  Notwithstanding any reference to the DRE
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Arbitration herein

(a) the paies shall continue to perform their respecti
obligations under the Contract unless they otherwise
agree

(b) the Employer shallpay the Contractor any monit
due the Contractor.

B ASSIGNMENT OF RESPONSIBILITIES

7 Scope of Works 7.1 Unles otherwise expressly limited in tt
and Services Specifications, the Con
Design, the carrying out of all Works and t
performance of all Services required for keeping
Road in accordance with the Service Levels define
the Speciftations, while at the same time respecting
plans, procedures, specifications, drawings, codes
any other documents as identified in the Specificatir
Such specifications include, but are not limited to,
provision of supervision and engineeriagrvices; the
supply of labour, materi al s, eqgl
Equipment; construction utilities and supplie
temporary materials, structures and faciliti
transportation (including, without limitation, unloadit
and hauling to, from and at the &it and storage
except for those supplies, works and services that
be provided or performed by tHemployer if any, as
set forth in the corresponding Specifications.

7.2  The Contractor shall, unless specifically excluded in
Contract, perfornall such work, services and/or supy
all such items and materials not specifically mentio
in the Contract but that can be reasonably inferred 1
the Contract as being required for attaining
Performance Standards (as specified in Clause 2
GCQ as if such work, services and/or items ¢
materials were expressly mentioned in the Contract.

8 Design 8.1 The Contractor shall be responsible for thesign
Responsibility provided to or produced by himnd programming o
the Works and Services, andr fthe accuracy ani
completeness of the information used for that de:
and programming in accordance with the requirem
established in the Specifications.

8.2  Specifications and Drawings
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8.2.1 The Contractor shalimplement he basic anc
detaileddesign and the engineering work in complial
with the provisions of the Contract and t
Specifications, or where nsb specified, in accordanc
with good engineering practice.

The Contractor shall be responsible for ¢
discrepancies, errors or omigssin the specifications
drawings and other technical documents that it
prepared, whether such specificatiomsawings and
other documents have been approved byBhgineer
or not, if such discrepancies, errors or omissions are
because of inaccate information furnished in writing
to the Contractor by or on behalf of thenployet

8.2.2 The Contractor shall be entitled to discla
responsibility for any design data, drawing
specification or other document, or any modificat
thereof, proided or designated by, or on behalf of, 1
Employer by giving a notice of such disclaimer to t
Engineer

8.3 Codes and Standards

Wherever references are made in the Contract to ¢
and standards in accordance with which the Con
shall be &ecuted, the edition or the revised version
such codes andtandardscurrent at the date twent
eight (28) days prior to date tdndersubmission shal
apply unless otherwise specified. During Contr
execution, any changes in such codes and stan
shall be applied after approval by tEgmployer and
shall be treated in accordance wakCC Clause 63.

8.4  Approval/Review of Technical Documents Bygineer

8.4.1For those Works specified in tHARTICULAR
CONDITION OF CONTRACT the Contractor sl

prepare (or cause its Subcontractors to prepare)
furnish to theEngineer thedocuments listed in th
Specifications (List of Documents for Approval

Review) for its approval or review.

Unless otherwise specified in thPARTICULAR

CONDITION OF CONRACT, the Contractor sha
not be required to submit for tiemployeb s a p
the Design or other technical documents concerning
Maintenance Services remunerated through mor
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lump-sum payments.

Any part of the Works covered by or related to

documents to be approved by tBEmgineer shallbe
executed only after thengineed s appr ova

GCC SubClauses 8.4.2 through 8.4.7 shall apply o
to those documents requiring thgineed s a p |
but not to those furnished to tHengineer for his
information or review only.

8.4.2 Within fourteen (14) days after receipt by t
Engineer ofany document requiring th&ngineeo ¢
approval in accordance witBCC SubClause 8.4.1, th
Engineer shalleither return one copy thereof to t
Contracte with its approval endorsed thereon or st
notify the Contractor in writing of its disapprov
thereof and the reasons therefore and the modifica
that theEngineer proposes

If the Engineer failso take such action within the sa
fourteen (14) dgs, then the said document shall
deemed to have been approved byBhgineer

8.4.3TheEngineer shalhot disapprove any documen
except on the grounds that the document does not
comply with some specified provision of the Contrac
or that it iscontrary to good engineering practice.

8.4.4 If the Engineer disapprovethe document, th
Contractor shall modify the document and resubm
for the Engineeds appr oval i 16CCa
SubClause 8.4.2. If theEngineer approvesthe
document sulgict to modification(s), the Contract
shall make the required modification(s), whereupon
document shall be deemed to have been approved.

8.4.51f any dispute or difference occurs between
Employer andthe Contractor in connection with «
arising out of the disapproval by tHengineer ofany
document and/or any modification(s) thereto t
cannot be settled between the parties withir
reasonable period, then such dispute or difference
be referred to the DRB (or DRE) for determination
accadance withGCC SubClause 6.1 hereof. If suc
dispute or difference is referred to the DRB (or DR
the Engineer shalgjive instructions as to whether and
so, how, performance of the Contract is to proceed.
Contractor shall proceed with the Comtrain
accordance with th&ngineed6s i nstruct
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that i1 f the DRB (or DRE
on the dispute and if tHemployer hasot given notice
under GCC SubClause 6.1.5 hereof, then tl
Contractor shall be reimbursed by taepoyer forany
additional costs incurred by reason of such instruct
and shall be relieved of such responsibility or liabi
in connection with the dispute and the execution of
instructions as the DRB (or DRE) shall decide, and
Time for Complebn shall be extended accordingly.

8.4.6 The Engineed s approval,
modification of the document furnished by t
Contractor, shall not relieve the Contractor of ¢
responsibility or liability imposed upon it by ar
provisions of the Cdract except to the extent that a
subsequent failure results from modifications requi
by theEngineer

8.4.7The Contractor shall not depart from any
approved document unless the Contractor has first
submitted to th&ngineer aramended documenhd
obtained thé&engineed s appr oval t he
the provisions of thi&SCC SubClause 8.4.

If the Engineer requestany change in any alreac
approved document and/or in any document b
thereon, the provisions @CC Clause 63.2 shall appl
to such request.

9 Copyright 9.1 The copyright in all drawings, documents and ot
materials containing data and information furnishec
the Employer bythe Contractor herein shall rems
vested in the Contractor or, if they are furnished to
Employer drectly or through the Contractor by ar
third party, including suppliers of materials, t
copyright in such materials shall remain vested in <
third party.

10 Start Date and 10.1 The Contractor shall start the Works and Servi
Completion within the period specified in thePARTICULAR
CONDITION OF CONTRACT Upon request from th
Contractor, theEmployer shallconfirm in writing the
Start Date, after verifying that works and services h

started on the Site.

10.2 The Contractor shall attain the tegpd Service Levels
and the Completion of the Rehabilitation a
Improvement Works (or of a part where a separate
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for Completion of such part is specified in the Contr
within the time schedules included in t
PARTICULAR CONDITION OF CONTRACTandthe
Specifications, or within such extended time to wh
the Contractor shall be entitled undeCC Clause 64
hereof

11 Contract 11.1 The Contractor shall design and carry out the W

Responsibilities and Services (including associated purchasad/oa
subcontracting) necessary to comply with

requirements established in the Specifications with

care and diligence in accordance with the Contract.

11.2 The Contractor confirms that it hasntered this
Contract on the basis of a proper exaation of the
data relating to the Works and Services requi
including any data and tests provided by Emeployer
and on the basis of information that the Contra
could have obtained from a visual inspection of the
and of other data readily alable to it relating to the
Road as of the date twentyght (28) days prior tc
tendersubmission. The Contractor acknowledges !
any failure to acquaint itself with all such data ¢
information shall not relieve its responsibility f
properly estimang the difficulty or cost of successfull
performing the Works and Services.

11.3 The Contractor shall acquire in its name all perrr
approvals and/or licenses from all local, state
national government authorities or public serv
undertakings inthe country of theEmployer thatare
necessary for the performance of the Contr
i ncluding, without I 1 mi
and Subcontractorods per
I mported Contractords E
acquire all other permits, approvals and/or licenses
are not the responsibility of tiemployer undeiGCC
SubClause 14.3 hereof and that are necessary fo
performance of the Contract.

11.4 The Contractor shall comply with all laws in force
the country of theEmployer andvhere the Works an:
Services are carried out. The laws will include all lo«
state, national or other laws that affect the performe
of the Contract and bind upon the Contractor. -
Contractor shall indemnify and hold hdess the
Employer from and againstall liabilities, damages
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claims, fines, penalties and expenses of whatever n
arising or resulting from the violation of such laws
the Contractor or its personnel, including
Subcontractors and their personndbut without
prejudice taGCC SubClause 14.1 hereof.

11.5 Any Plant, Material and Services that will |
incorporated in or be required for the Works ¢
Services and other supplies shall have their origin ii
eligible Country as defined under the Raa
procurement guidelines.

11.6 The Contractor shall permit the Bank and/or pers
appointed by the Bank to inspect the Site and/or
accounts and records of the Contractor and
subcontractors relating to the performance of
Contract, and todve such accounts and records aud
by auditors appointed by the Bank if required by
Bank. The Contractor 0s
Clause 59.2.1 which provides, inter alia, that ¢
intended to materially impede the exercise of
Bank 0 s ion and guditcrights provided for und
SubClause 11.6 constitute a prohibited practice suk
to contract termination (as well as to a

12 Subcontracting 12.1 The Contractor may subcontract activities listed in
PARTICULAR CONDITION OF CONTRACT Any
other activity under the Contract may be subcontra
only when approved by thEngineer The Contractol
may not assign the entire Contract without the appr
of the Employer inwriting. Subcontracting shall nc
al ter t he Contr actlieve dhe
Contractor from any liability or obligation under tl
Contract and he shall be responsible for the ¢
defaults and neglects of any Subcontractor, his ag
servants or workmen as fully as if they were the ¢
defaults or neglects of the @wactor, his agents
servants or workmen.

12.2 NotwithstandingGCC Sub-Clause 12.1, the Contract
may subcontract under his own responsibility
without prior approval of theEmployer the small
Works and Services also listed in tRARTICULAR
CONDITION OF CONTRACT

13 Assignment of 13.1 Neither theEmployer northe Contractor shall, withot
the express prior written consent of the other p
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Contract (which consent shall not be unreasonably withhe
assign to any third party the Contract or argrtj
thereof, or any right, benefit, obligation or inter
therein or there under, except that the Contractor
be entitled to assign either absolutely or by way
charge any monies due and payable to it or that
become due and payable to it unther Contract.

14 Employerd s 14.1 The Employer shallapply due diligence to ensure t
Responsibilities accuracy of all information and/or data to be supplie
the Contractor as described in the Specifications, ex

when otherwise expressly statedhe Contract.

14.2 The Employer shallbe responsible for acquiring at
providing legal and physical possession of the Site
access thereto, and for providing possession of
access to all other areas reasonably required fol
proper execution ohe Contract, including all requisit
rights of way, as specified in the correspond
Specifications. Th&mployer shallgive full possessior
of anaccord all rights of access thereto on or before
date(s) specified in theARTICULAR CONDITION
OF CONTRACT.

14.3 The Employer shallacquire and pay for all permit
approvals and/or licenses from all local, state
national government authorities or public serv
undertakings in the country where the Site is loca
when such authorities or undertaksngequire the
Employer toobtain them in th&Eamploye6 s n an
necessary for the execution of the Contract, and
specified in the corresponding Specifications.

14.4 If requested by the Contractor, tBenployer shalluse
its bestendeavours$o assst the Contractor in obtainin
in a timely and expeditious manner all perm
approvals and/or licenses necessary for the executi
the Contract from all local, state or national governrn
authorities or public service undertakings that s
authorites or undertakings require the Contractor
Subcontractors or the personnel of the Contracto
Subcontractors, as the case may be, to obtain.

14.5 The Employer shallbe responsible for the continut
operation of the Road after Completion, in accocee
with GCC SubClause 28, and shall be responsible
facilitating the Guarantee Test(s) for the Road,
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accordance witlisCC Sub-Clause 20.

14.6 All costs and expenses involved in the performanc
the obligations under thiSCC Clause 14 shall béné
responsibility of the Employer save those to b
incurred by the Contractor with respect to
performance of Guarantee Tests, in accordance
GCC SubClause 20.

15 Confidential 15.1 The Employer and the Contractor shall kee
Information confidental and shall not, without the written conse
of the other party hereto, divulge to any third party
documents, data or other information furnished dire
or indirectly by the other party hereto in connect
with the Contract, whether such informatibas beer
furnished prior to, during or following termination
the Contract. Notwithstanding the above, the Contra
may furnish to its Subcontractor(s) such docume
data and other information it receives from
Employer to the extent required fo the
Subcontractor(s) to perform its work under f
Contract, in which event the Contractor shall obt
from such Subcontractor(s) an undertaking
confidentiality similar to that imposed on il
Contractor under thi&CC Clause 15.

15.2 The Employershall not use such documents, data ¢
other information received from the Contractor for ¢
purpose other than the operation and maintenance (
Road. Similarly, the Contractor shall not use si
documents, data and other information received f
the Employer forany purpose other than the desi
procurement of Plant and Equipment, constructior
such Works and Services as are required for
performance of the Contract.

15.3 The obligation of a party und&CC SubClauses 15.]
and 15.2 above, dwever, shall not apply to th:
information which

(&) now or hereafter enters the public domain thro
no fault of that party;

(b) can be proven to have been possessed by that
at the time of disclosure and which was not previot
obtained, diretly or indirectly, from the other part
hereto;

(c) otherwise lawfully becomes available to that p¢
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from a third party that has no obligation
confidentiality.

15.4 The above provisions of thiSCC Clause 15 shall nc
in any way modify any undetkang of confidentiality
given by either of the parties hereto prior to the dat
the Contract in respect of the Works and Service
any part thereof.

15.5 The provisions of thisGCC Clause 15 shall surviv
termination, for whtever reason, of the Gwact.

C EXECUTION OF WORKS AND SERVICES

16 Representatives 16.1 Engineer

If the Engineer isnot named in the Contract, the
within fourteen (14) days of the issuance of the Le
of Acceptance by thd&mployer the Employer shall
appoint and nafy the Contractor in writing of the nam
of the Engineer The Employer mayfrom time to time
appoint some other person as thegineer inplace of
the person previously so appointed, and shall gi
notice of the name of such other person to
Contracbr without delay. No such appointment shall
made at such a time or in such a manner as to im
the progress of the Works and Services. S
appointment shall only take effect upon receipt of s
notice by the Contractor. ThHengineer shalfepresent
and act for theEmployeralwaysduring the period o
the Contract. All notices, instructions, orde
certificates, approvals and all other communicati
under the Contract shall be given by tRegineer
except as herein otherwise provided.

All notices, instructions, information and othe
communications given by the Contractor to
Employer underthe Contract shall be given to tl
Engineer except as herein otherwise provided.

The Engineer maydelegate any of his duties al
responsibilities to other ppte, except to the
Adjudicator, after notifying the Contractor, and m
cancel any delegation after notifying the Contractor.

16.2 Road Manager
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16.2.1 If the Road Manager is not named in 1
Contract, then the Contractor shall appoint the R
Manager before the Start Date and shall request
Employer in writing to approve the person ¢
appointed. If theEmployer makeso objection to the
appointment within fourteen (14) days, the R«
Manager shall be deemed to have been approved.
Employer objectsto the appointment within fourtee
(14) days giving the reason therefore, then

Contractor shall appoint a replacement within fourt
(14) days of such objection, and the forego
provisions of thisGCC SubClause 16.2.1 shall app!
thereto.

16.2.2 The Road Manager shall represent and act
the Contractoalwaysduring the period of the Contra
and shall give to theéEngineer allt he Con
notices, instructions, information and all ott
communications under the Contract. The R
Manager shalbverseethe dayto-day management ¢
the works and services to be provided under
contract on behalf of the Contractor, and shall h
legal and all other faculties to take all necess
decisions related to the execution of the contract.
All notices, instructions, information and all oth
communications given by tifemployer orthe Engineer
to the Contractor under the Contract shall be givel
the Road Manager or, in its absence, its deputy, e»
as herein otherwise provided.

The Contactor shall not revoke the appointment of -
Road Manager without th&mployeb s pr i o
consent, which shall not be unreasonably withhelc
the Employer consentghereto, the Contractor she
appoint some other person as the Road Man:
pursuat to the procedure set out GCC SubClause
16.2.1.

16.2.3The Road Manager may, subject to the appre
of the Employer (which shall not be unreasonakt
withheld), at any time delegate to any person any of
powers, functions and authorities vesia him or her.
Any such delegation may be revoked at any time. .
such delegation or revocation shall be subject to a |
notice to theEngineer signetly the Road Manager, ar
shall specify the powers, functions and authori
thereby delegated orvoked. No such delegation

revocation shall take effect unless and untl a c

KeNHA/2062/2018 Issued by Kenya National Highways Authority 106



PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7)
ROAD

thereof has been delivered to thegineer

Any act or exercise by any person of powers, functi
and authorities so delegated to him or her in accord
with this GCC SubClause 16.2.3 shall be deemed to
an act or exercise by the Road Manager.

16.2.4From the Start Date until Completion, the Rc
Manager shall supervise all work and services dor
the Site by the Contractor and shall be present a
Site througlbut normal working hours except when
leave, sick or absent for reasons connected with
proper performance of the Contract. Whenever
Road Manager is absent from the Site, a suitable pe
shall be appointed to act as his or her deputy.

16.2.5The Employer mayby notice to the Contractc
object to any representative or person employed by
Contractor in the execution of the Contract who, in
reasonable opinion of th&mployer may behave
inappropriately, may be incompetent or negligent,
may commit a serious breach of the Site regulat
provided under the Specifications. TEeployer shall
provide evidence of the same, whereupon

Contractor shall remove such person from the Site

16.2.6If any representative or person employedthny
Contractor is removed in accordance WiCC Sub

Clause 16.2.5, the Contractor shall, where requi
promptly appoint a replacement.

17 Work Program 17.1 Contractords Organi zat.

The Contractor shall supply to tHengineer achart
showing the propasl organization to be established
the Contractor for carrying out the Works and Servit
The chart shall include the identities of the
personnel together with the curricula vitae of such
personnel to be employed as included in
Co nt r 8i.tTherCordractor shall promptly infor
the Engineer inwriting of any revision or alteration ¢
such an organization chart.
17.2 Program of Performance

Not later than the Start Date, the Contractor s
prepare and supply to thEngineer aprogram of
performance of the Contract, made in the fc
specified in the Specifications and showing

sequence in which it proposes to design and carry
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the Works and Services, as well as the date by w
the Contractor reasonably requires that Hmaployer
shall have fulfilled its obligations under the Contract
as to enable the Contractor to execute the Contra
accordance with the program and to achi
Completion in accordance with the Contract. T
Contractor shall update and revise the progesrand
when appropriate, but without modification in t
Times for Completion given in th€ ARTICULAR
CONDITION OF CONTRACT and any extensiol
granted in accordance witBCC Clause 64, and sha
supply all such revisions to tl&ngineer

17.3 Progress Reort

The Contractor shall monitor progress of all -
activities specified in the program referred toGCC
SubClause 17.2 above, and supply a progress repc
the Engineer everymonth together with his Monthl
Statement. The progress report shiad in a form
acceptable to theéEngineer inaccordance with thi
Specifications.

17.4 Progress of Execution

| f at any time the Con
behind the program referred to BCC SubClause
17.2, or it becomes apparent that itlwib fall behind,
the Contractor shall prepare and supply toEhgineer
a revised program, taking into account the prevalil
circumstances, and shall notify thHengineer ofthe
steps being taken to expedite progress so as to
Completion of the Wdes and Execution of Service
activities within the Time for Completion und&CC
SubClause 10.2, any extension thereof entitled ur
GCC SubClause 64, or any extended period as r
otherwise be agreed upon between Hmeployer and
the Contractor.

175 Work Procedures

The Contract shall be executed in accordance witt
Contract Documents and the procedures given in
Specifications.

18 Execution of 18.1 Setting Out/Supervision/Lalbio
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Works

18.1.1Bench MarkThe Contractor shall be respdrie
for the true and proper setthogit of the Works in
relation to bench marks, reference marks and lines
provided to it in writing by or on behalf of the
Employer

If, at any time during the progress of execution of
Works, any error shall appear ihe position, level ol
alignment of the Works, the Contractor shall forthw
notify the Engineer ofsuch error and, at its ow
expense, immediately rectify such error to
reasonable satisfaction of thsgineer If such error is
based on incorrect dagarovided in writing by or or
behalf of theEmployer the expense of rectifying tr
same shall be borne by tEenployer

18.1.2Contr act or 6 $he Santpaetor vhal
give or provide all necessary supervision during
execution of the Worksand the Road Manager or i
deputy shall be on the Site to provide Aiithe
supervision of the execution. The Contractor s
provide and employ only technical personnel who
skilled and experienced in their respective callings
supervisory staff wo are competent to adequats
supervise the work at hand.

182 Contractorodds Equi pment

18.2.1 Al | contractors?o Eq
Contractor onto the Site shall be deemed to be intel
to be used exclusively for the execution of the Contr
The Contractor shall not remove the same from the
without informing theEngineer

18.2.2Unless otherwise specified in the Contract, up
completion of the Works and Services, the Contractt
shall remove from the Site all Equipment brought by
the Contractor onto the Site and any surplus materia
remaining thereon.

18.2.3 The Employer will, if requested, use its be
endeavourdo assist the Contractor in obtaining a
local, state or national government permission requ
by the Contractorf o r the export

Equipment imported by the Contractor for use in
execution of the Contract that is no longer required
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the execution of the Contract.
18.3 Site Regulations and Safety

The Employer andhe Contractor shall esblish Site
regulations setting out the rules to be observed in th
execution of the Contract at the Site and shall comp
therewith. The Contractor shall prepare and submit 1
theEmployer with a copy to th&ngineey proposed
Site regulations for thEmployetd s appr ov a
approval shall not be unreasonably withheld.

Such Site regulations shall include, but shall not be
limited to, rules in respect of security, safety, traffic
control, accident response, gate control, sanitation,
medical care, andri prevention.

18.4 Access to site for Other Contractors

The Contractor shall, upon written request from
Employer orthe Engineer give site access to oth
contractors employed by tHemployer onor near the
site.

18.5 Site Clearance

185.1 Site Clearance in Course of Executidn the
course of carrying out the Contract, the Contractor ¢
keep the Site reasonably free from all unneces
obstruction, store or remove any surplus materials, «
away any wreckage, rubbish or temporamgrks from
the Site, and remove ali
longer required for execution of the Contract.

18.5.2 Clearance of Site after CompletiorAfter
Completion of all parts of the Works and Services,
Contractor shall clear away and remale wreckage,
rubbish and debris of any kind from the Site, and s
leave the Site and the Road clean and safe.

18.6 Watching and Lighting

The Contractor shall provide and maintain at its ¢
expense all lighting, fencing, and watching when
where necessary for the proper execution and
protection of the Works and Services, for the protec
of his own installations and his equipment, for -
safety of the owners and occupiers of adjacent proy
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and for the safety of the public.
18.7 Access to the Site

The Contractor shall allow tHengineer anény person
authorized by th&ngineer acceds the Site and to an
place where work in connection with the Contraci
being carried out or is intended to be carried out.

18.8 ManagemenkMeetings

18.8.1 Either the Engineer orthe Contractor may
require the other to attend a management meeting.
business of a management meeting shall be to re
the plans for remaining work and to deal with mati
raised by either the Contractartbe Employer

18.8.2 The Engineer shallrecord the business «
management meetings and provide copies of the re
to those attending the meeting and toEneployer The
responsibility of the parties for actions to be taken s
be decided by th&ngineer eitheduring or after the
management meeting and stated in writing to all \
attended the meeting.

19 Staff and 19.1 The Contractor shall employ the key personnel nal
Labour in the Contractordés Bid
in the Sgcifications or other personnel approved by
Engineer The Engineer will approve any propose
replacement of key personnel only if their relev
gualifications and abilities are substantially equal tc
better than those of the personnel listed in
Contractords Bi d.

19.2 Labaur

(a) The Contractor shall provide and employ on the
for the execution of the Works and Services s
skilled, semiskilled and unskilled labour as is
necessary for the proper and timely execution of
Contract. he Contractor is encouraged to use Ic
labourthat has the necessary skills.

(b) Unless otherwise provided in the Contract,
Contractor shall be responsible for the recruitmi
transportation, accommodation and catering of
labour, local or expatate, required for the execution
the Contract and for all payments in connect
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therewith.

(c) The Contractor shall be responsible for obtaining
necessary permit(s) and/or visa(s) from the approp
authorities for the entry of alabourand pesonnel to
be employed on the Site into the country where the
IS located.

(d) The Contractor shall at its own expense provide
means of repatriation to all of its and
Subcontractordéds personn
the Site to their vari®mihome countries. It shall als
provide suitable temporary maintenance of all s
persons from the cessation of their employment on
Contract to the date programmed for their departure
the event that the Contractor defaults in providing s
meansof transportation and temporary maintenar
the Employer mayprovide the same to such person
and recover the cost of doing so from the Contractol
(e) The Contractor shall at all times during the progi
of the Contract use its beshdeavourgo prewent any
unlawful, riotous or disorderly conduct behaviourby
or amongst its employees and thabour of its
Subcontractors.

() The Contractor shall provide lodging, medic
assistance, alimentation and sanitary installations
the employees livingim he contracto
comply with the Social, Sanitary and Health Conditic
of Labour requirements established in
Specifications.

(g) The Contractor shall, in all dealings with lébour
and thelabourof its Subcontractors currently empéa
on or connected with the Contract, pay due regard t
recognized festivals, official holidays, religious or otl
customs and all local laws and regulations pertainin
the employment of

(h) HIV-AIDS Prevention. If so indicated in tr
PARTICULAR CONDITION OF CONTRACT the
Contractor shall conduct an HIXIDS awarenes:
programme via an approved service provider
specialized NGO, and shall undertake such o
measures as are specified in this Contract to reduc
risk of the transfer of the IM virus between and amon
the Contractords Person
promote early diagnosis and to assist affec
individuals. The Contractor shall throughout 1
contract: (i) conduct Information, Education a
Consultation CommunicationEC) campaigns, at lea
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every other month, addressed to all the Site staff
labour (including all the Contractor's employees,

SubContractors and Consultants’ employees worl
on the Site, and truck drivers and crew mak
deliveries to the Site foWorks and Services execut
under the contract, and to the immediate Ic
communities, concerning the risks, dangers and imj
and appropriate avoidantehaviourwith respect to of
Sexually Transmitted Diseases (SBD)r Sexually
Transmitted Infectios (STI) in general and HIV/AIDS
in particular; (ii) provide male or female condoms

all Site staff andabouras appropriate; and (iii) provid
for STI and HIV/AIDS screening, diagnosi
counsellingand referral to a dedicated national STI ¢
HIV/AIDS program, (unless otherwise agreed) of
Site staff andabour

() If so indicated in thePARTICULAR CONDITION

OF CONTRACT the Contractor shall include in tf
program to be submitted for the execution of the W¢
and Services under Sutiause 17 a progm for Site
staff and labour and their families in respect of Sexu
Transmitted Infections (STI) and Sexually Transmit
Diseases (STD) including HIV/AIDS. The STI, ST
and HIV/AIDS alleviation program shall indicate whe
how and at what cost the Goactor plans to satisfy th
requirements of this SeBlause and the relate
specification. For each component, the program ¢
detail the resources to be provided or utilized and
related sufrontracting proposed. The program st
also include prowdion of a detailed cost estimate w
supporting documentation. Payment to the Contra
for preparation and implementation this program s
not exceed the Provisiongdum dedicated for thi
purpose.

19.3 Removal of staff

If the Engineer askghe Contractor to remove a perst
who 1is a member of t he
force, stating the reasons, the Contractor shall er
that the person leaves the Site within seven days
has no further connection with the work in the Contr:

19.4 Work at Night and on Holidays

Unless otherwise provided in the Contract, if and w
the Contractor considers it necessary to carry out v
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at night or on public holidayso meet the Service
Levels and the Time for Completion, and requests
Employsbs consent thereto

the Employer shallnot unreasonably withhold suc

consent.
20 Test and 20.1 The Contractor shall at its own expense carry out or
Inspection Site all such tests and/or inspections as are specifi

the Specifications, and in accordance with 1
procedures described in the Specifications.

20.2 The Employer andthe Engineer ortheir designatec
representatives shall be entitled to attend the afore
test and/or inspection

20.3 For tests to be camdl out on the initiative of th
Contractor, whenever the Contractor is ready to ¢
out any such test and/or inspection, he shall giv
reasonable advance notice of such test and/or inspe
and of the place and time thereof to tegineer The
Contractor shall provide thdengineer witha signed
report of the results of any such test and/or inspectic

20.4 If the Employer or Engineer (or their designatet
representatives) fails to attend a scheduled test al
inspection, or if it is agreed betweehe parties tha
such persons shall not attend, then the Contractor
proceed with the test and/or inspection in the absen:
such persons, and may provide tBagineer witha
signed report of the results thereof.

20.5 The Engineer mayequire theContractor to carry ou
any test and/or inspection not required by the Cont
provided that the Cont
expenses incurred in the carrying out of such test ar
inspection shall be added to the Contract Price. Fur
if such test and/or inspectiampedethe progress of th
wor ks and/ or the Contra
obligations under the Contract, due allowance will
made in respect of the Time for Completion and
other obligations so affected.

20.6 If Rehabilitation Works, Improvement Works ¢
Emergency Works fail to pass any test anc
inspection, the Contractor shall either rectify or repl
such works and shall repeat the test and/or inspe
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upon giving a notice und&CC Sub-Clause 20.3.

20.7 If any dispute or difference of opinion shall ari
between the parties in connection with or arising ou
the test and/or inspection of the Works and Service
part of them, that cannot be settled between the pe
within a reasonable period of tenit may be referred t
the RDB (or DRE) for determination in accordar
with GCCSub-Clause 6.1.

20.8 The Contractor agrees that neither the execution
test and/or inspection of the Works and Services or
part of them, nor the attendance by Hraployer orthe
Engineey nor the issue of any test certificate pursu
to GCC SubClause 20.4, shall release the Contra
from any other responsibilities under the Contract.

20.9 No part or foundations shall be covered up on the
without the Catractor carrying out any test and/
inspection required under the Contract. The Contra
shall give a reasonable notice to thegineer wheneve
any such part or foundations are ready or about t
ready for test and/or inspection; such test an
inspection and notice thereof shall be subject to
requirements of the Contract.

20.1 The Contractor shall uncover any part of the Work

0 foundations, or shall make openings in or through
same as th&ngineer mayrom time to time require a
the Site, and shall reinstate and make good such pe
parts.
If any parts of the Works or foundations have b
covered up at the Site after compliance with
requirement ofGCC Sub-Clause 20.9 and are found
be executed in accordance with the Conirabe
expenses of uncovering, making openings in
through, reinstating, and making good the same she
borne by theEmployer and the Time for Completio
shall be reasonably adjusted to the extent that
Contractor has thereby been delayed or imgedehe
performance of any of its obligations under
Contract.

21 Rehabilitation 21.1 |If so indicated in the?ARTICULAR CONDITION OF
Works CONTRACT, specific Rehabilitation Works shall t
carried out explicitly in accordance with tl

Specifications amh as specified in thetendering
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documents and in the Co
for Rehabilitation Works were estimated by t
Contractor to achieve the performance criteria
Rehabilitation Works given in the Specifications. T
specific Rehabitation Works were offered by th
Contractor at a LumfSum price.

22 Improvement 22.1 If so indicated in the?ARTICULAR CONDITION OF
Works CONTRACT, Improvement Works are required a
will consist of a set of interventions that add n
characteristics tahe roads in response to new traf
and safety or other conditions. Improvement Wc
guantities were offered at unit prices included in
Bill of Quantities.

22.2 The execution of Improvement Works shall
requested by thEngineer who will issuea Work Order
defining the requested works to be carried out by
Contractor, based on the activities priced in the BiIl
Quantities. The Work order shall specify the activit
to be carried out and the corresponding price. The F
Manager shall confim his acceptance by signing tl
Work Order.

23 Maintenance 23.1 Maintenance Services are those activities necessail
Services keeping the Road in compliance with the Performa
Standards pursuant t6CC Clause 24. Maintenanc

Services shall includellaactivities required to achiev

and keep the Road Performance Standards and S¢

Levels. These Services will be remunerated by Lu

Sum amount for the period of the contract paid in fi.

monthly payments during the entire Contract period.

24 Performance 24.1 The Contractor shall carry out the Maintenal
Standards Services to achieve and keep the Road complying
the Service Levels defined in the Specifications.
will carry out all Works in accordance with tt
performance standards indicatedhe Specifications.

25 Contract 251 The Contractor shall, throughout the execution

Self-Control of completion of the Works and Services, maintair
Quality and System which shall ensure that the work methods
Safety procedures are adequate aadle at all times and do n

pose any avoidable risks and dangers to the he
safety and property of the workers and agents empli
by him or any of his subcontractors, of road users
persons living in the vicinity of the roads unc
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contract, andiny other person who happens to be ol
along the roads under contract.

25.2 Unless specified otherwise in th@ARTICULAR
CONDITION OF CONTRACT the Contractor sha
establish, within his own organizational structure
specific Unit staffed with qudled personnel, whos
task is to verify continuously the degree of complia
by the Contractor with the required Service Lewv
That Unit will also be responsible for the generat
and presentation of the information needed by
contractor for the dagnentation required as defined
the Specifications. The Unit will be responsible
maintaining a detailed and complete knowledge of
condition of the Road and to provide to the R«
Manager all the information needed in order
efficiently manage r@ad maintain the Road. The Ur
shall also carry out, in closeollaborationwith the
Engineer the verifications on the Service Levels.

253 The Cont r-&entrodbUnid mentdreed ifGCC
SubClause 25.2 shall report the level of complial
with the required Service Levels in the standard for
presented in the Specifications

26 Environmental 26.1 The Contractor shall, throughout the design, exect
and Safety and completion of the Works and Services, and
Requirements remedying of any defestherein:

(@) have full regard for the safety of all persc
employed by him and his subcontractors and keer
Site (so far as the same is under his control) ir
orderly state appropriate to the avoidance of dangt
such persons;

(b) provide andmaintain at his own cost all guardrai
fencing, warning signs and watching, when and wt
necessary or required by Saause 18.3 of the
Contract or by any duly constituted authority, for
protection of the Works and Services or for the sa
and convenience of his workers and road users,
public or others; and

(c) take all reasonable steps to protect the environr
(both on and off the Site) and to limit damage
nuisance to people and property resulting fr
pollution, noise and other ressibof his operations.

27 Work Orders 27.1 Improvement Works and Emergency Works shall
for executed by the Contractor on the basis of Work Or
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Improvement issued by th&ngineer
Works and

Emergency

Works

27.2 Work Orders shall be issued in wriginand shall
include the date on which the Work Order was iss
and the signature of thEngineer Two copies of the
Work Order shall be transmitted by tRagineer tahe
Contractor, who shall immediately countersign
copy, including the date of accapte, and return it t
theEngineer

27.3 If the Contractor has any objection to a Work Order,
Road Manager shall notify thengineer ofhis reasons
for such objection within ten (10) days) of the date
issuing the Work Order. Within five (5) dayd the
Road Manager 06 fngipebrjsealicanceb
modify or confirm the Work Order in writing.

28 Taking Over 28.1 When the whole of the Works and Services have
Procedures substantially completed and have satisfactorily pa:
any Tests orCompletion prescribed by the Contra
the Contractor may give a notice to that effect to
Engineey accompanied by a written undertaking
finish with due expedition any outstanding work duri
the Defects Liability Period. Such notice a
undertakig shall be deemed to be a request by
Contractor for theEngineer toissue a Takingver
Certificate in respect of the Works and Services.
Engineer shallwithin twentyone (21) days of the da
of delivery of such notice, either issue to the Carina
a TakingOver Certificate, stating the date on which-
Works and Services were substantially completec
accordance with the Contract, or give instructions
writing to the Contractor specifying all the conditions
be complied with and all theaxk which is required tc
be done by the Contractor before the issue of
Certificate. The Engineer shall also notify the
Contractor of any defects in the Works and Serv
affecting substantial completion that may appear ¢
such instructions and k@t completion of Taking@ver
Certificate within twentyone (21) days of completior
to the satisfaction of th&ngineey of the Works anc
Services so specified and remedying any defect:
notified.
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28.2 Similarly, in accordance with the procedure sat in
SubClause 28.1, the Contractor may request and
Engineer shallissue a Takingdver Certificate in
respect of:

(a) any Section in respect of which a separate Time
Completion is provided in the contract,

(b) any substantial part of the Worksida Services
which has been both completed to the satisfaction o
Engineer andotherwise than as provided for in t
Contract, occupied or used by tBmployer or

(c) any part of the Works and Services which

Employer haselected to occupy or userigr to

completion (where such prior occupation or use is
provided for in the Contract or has not been agree:
the Contractor as a temporary measure).

29 Emergency 29.1 The need for execution of Emergency Works is joir
Works identified by theEmployer andthe Contractor and th
starting of the execution of Emergency Works sl

always require a Work Order issued by Bregineer

29.2 The execution of Emergency Works shall be reque
by the Contractor based on losses or damages occ
as a esult of natural phenomena (such as strong sto
flooding or earthquakes) with imponderal
consequences, or on the possibility of damage:
losses occurring, or the safety of individuals, woi
services or equipment being at risk as result of
natual phenomena. In order to characterize
Emergency Works, the Contractor shall forwarc
Technical Report to theEngineer requestingthe
execution of Emergency Works and characterizing
situation. On the basis of the said report, and of his
judgment of the situation, th&ngineer mayissue a
Work Order to the Contractor.

29.3 The Employer oreven Government authorities m.
declare an Emergency Situation on the basis of |
legislation. In those cases, tlgineer mayissue a
Work Order for Energency Works to the Contract
even without a request by the Contractor

29.4 If the Contractor is unable or unwilling to do such w«
immediately, theEmployer maydo or cause such wor
to be done as themployer maydetermine necessary
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order to pevent damage to the Road. In such event
Employer shall as soon as practicable after 1
occurrence of any such emergency, notify
Contractor in writing of such emergency, the work d
and the reasons therefore. If the work done or caus
be dore by theEmployer iswork that the Contracto
was liable to do at its own expense under the Cont
the reasonable costs incurred by tRenployer in
connection therewith shall be paid by the Contractc
the Employer Otherwise, the cost of such reméc
work shall be borne by tHemployer

30 Quality of 30.1 The quality of materials used by the Contractor for
materials used execution of the Contract shall be in compliance v
by Contractor the requirements of the Specifications. If the Contra

is of the opinion that materials of higher quality tr
those stated in the Specifications need to be use
order to ensure compliance with the Contract, he ¢
use such better materials, without being entitlec
higher prices or remunerations.

302 Under no circumstances may the Contractor make
claim based on the insufficient quality of materials u
by him, even if the material used was authorized by
Engineer

30.3 The Contractor shall carry out at his own cost
laboratory and othertests that he needs to verify
materials to be used comply with the Specificatic
and shall keep records of such tests. If requested b
Engineer the Contractor shall hand over the results
the tests.

31 Signallingand 31.1 To ensure the safety of road users, including-r

demarcation of motorized road users and pedestrians, the Contrac

work zonesand responsible to install and maintain at his cost

bypasses adequate signalling and demarcation of work si
which in addition must compl with the applicable
legislation.

31.2 If the execution of services and works under
contract is likely to interfere with traffic, the Contraci
shall take at his cost the measures necessary to
such interference to the strict minimum, or aanger
to the workers or others. For that purpose, he is ent
to install, within the righof-way of the road, temporar
bypasses, structures or other modifications to be

KeNHA/2062/2018 Issued by Kenya National Highways Authority 120



PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7)
ROAD

by traffic during the execution of works and servic
The Contractor shalhotify the Engineer ofany such
temporary installations.

31.3 If the execution of Works and Services by |
Contractor makes it necessary to temporarily clos
road section, and a traffic detour has to be impleme
over other public roads or streetBe Contractor shal
be responsible for the adequate signalling of the de
under the same conditions as stateG@C Sub-Clause
31.1.

31.4 The Contractor shall inform the local authorities and
local police about such activities to be carried by
him which may cause any significant interruptions
changes to the normal traffic patterns. Such informa
shall be made in writing and at least seven (7)
before the beginning of such activities. Upon reqt
from the Contractor, théemployer shall assist the
Contractor in the coordination with the local authorit
and the local police.

D ALLOCATION OF RISKS

32 Employerd s 32.1 From the Start Date until the Defects Correct
Risks Certificate has been issued, the following
Employeb gisks insofar as they directly affect tl
execution of the Works and Services included in
Contract:

(a) war, hostilities (whether war be declared or n
invasion, act of foreign enemies;

(b) rebellion, revolution, insurrection, military «
usurped power, or civil war;

(c) ionizing radiations, contamination by radioactivi
from any nuclear fuel, or any nuclear waste from
combustion of nuclear fuel, radioactive toxic explos
or other hazardous properties of any explosive nuc
assembly onuclear component thereof;

(d) riot, commotion or disorder, unless solely restric
to employees of the Contractor or of his Subcontrac
and arising from the conduct of the Works &
Services;

(e) loss or damage due to the use or occupation b
Employer of any unfinished Section or part of tl
Works, except as may be provided for in the Contrac
() any operation of the forces of nature against wt
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an experienced contractor could not reasonably |
been expected to take precautions.
33 Contractor 6 s 33.1 The Employer carriesthe risks which this Contrac
Risks states ar&mployeb s r i sk s, and t
the Contractoros risks.

34 Loss of or 34.1 Subject toGCC SubClause 34.3, the Contractor shi
Damage to indemnify and hold harmless thEmployer andits
Property; employees and officers from and against any anc
Accident or suits, actions or administrative proceedings, clai
Injury to demands, losses, damages, costs, and expens
Workers; whatsoever nature, énl udi ng attor
Indemnification expenses, in respect of the death or injury of any pe

or loss of or damage to any property arising
connection with the execution and by reason of
negligence of the Contractor or its Subcontractors
their employeesofficers or agents, except any injur
death or property damage caused by the negligen
the Employer its contractors, employees, officers
agents.

34.2 If any proceedings are brought or any claim is m
against theemployer thaimight subjecthie Con tractol
to liability underGCC SubClause 34.1, th&mployer
shall promptly give the Contractor a notice thereof ¢
the Contractor may at its own expense and in
Employebs name <conduct suc
and any negotiations for the dethent of any suct
proceedings or claim.

If the Contractor fails to notify th&mployer within
twenty-eight (28) days after receipt of such notice t
it intends to conduct any such proceedings or cl:
then theEmployer shalbe free to conduct the saroe
its own behalf. Unless the Contractor has so faile:
notify the Employer withinthe twentyeight (28) day
period, theEmployer shalinake no admission that me
be prejudicial to thelefenceof any such proceedings
claim.

The Employer shallattheCont r act or 6 s
all available assistance to the Contractor in conduc
such proceedings or claim, and shall be reimburse
the Contractor for all reasonable expenses incurre
so doing.

34.3 The Employer shallindemnify and hold harfass the
Contractor and its employees, officers ¢
Subcontractors from any liability for loss of or dame
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to property of theEmployer other than the Works nc
yet taken over, that is caused by fire, explosion or
other perils, in excess of the amouatoverable fromr
insurances procured und&CC Clause 35, providet
that such fire, explosion or other perils were not cat
by any act or failure of the Contractor.

34.4 The party entitled to the benefit of an indemnity un
this GCC Clause 34 shallake all reasonable measur
to mitigate any loss or damage which has occurre:
the party fails to take
liabilities shall be correspondingly reduced.

35 Insurance 35.1 To the extent specified in thePARTICULAR
CONDITION OF CONTRACT, the Contractor shall ¢
its expense take out and maintain in effect, or caus
be taken out and maintained in effect, during
performance of the Contract, the insurances set i
below in the sums and with the deductibles and o
condtions specified in the saildPARTICULAR
CONDITION OF CONTRACT The identity of the
insurers and the form of the policies shall be subjec
the approval of theEmployer who should noi
unreasonably withhold such approval.

(a) Loss of or damage to tidant and Materials
Covering loss or damage occurring prior to Complet
(b) Third Party Liability Insurance

Covering bodily injury or death suffered by third part
(including theEmployeb s per sonnel)
damage to property occurring in cattion with Works
and Services.

(c) Automobile Liability Insurance

Covering use of all vehicles used by the Contracto
its Subcontractors (whether or not owned by them
connection with the execution of the Contract.
(dWor ker sé6 Compensati on
In accadance with the statutory requiremel
applicable in any country where the Contract or .
part thereof is executed.

(e)Employedbs Liabil ity

In accordance with the statutory requireme
applicable in any country where the Contract or .
part thereof i€xecuted.

(f) Other Insurances

Such other insurances as may be specifically ag
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upon by the parties.

35.2 The Employer shallbe named as emsured under al
insurance policies taken out by the Contractor purs
to GCC SubClause 35.1, except fohé Third-Party
Liability, Wo r k e r EMploy€i:
Liability |l nsurances,
Subcontractors shall be named asirsured under al
insurance policies taken out by the Contractor purs
to GCC SubClause 35.1 except for the K@a
l nsurance During Transeg
and Employeb s Liability ihss
rights of subrogation against such-iosured for losse:
or claims arising out of the performance of the Cont
shall be waived under such policies.

35.3 The Contractor shall deliver to theEmployer
certificates of insurance (or copies of the insurar
policies) as evidence that the required policies ar
full force and effect. The certificates shall provide t
no less than twentg n e (2 hotice dhallybe giver
to the Employer byinsurers prior to cancellation ¢
material modification of a policy.

35.4 The Contractor shall ensure that, where applicable
Subcontractor(s) shall take out and maintain in ef
adequate insurance polisiefor their personnel an
vehicles and for work executed by them under
Contract, unless such Subcontractors are covered t
policies taken out by the Contractor.

35.5 If the Contractor fails to take out and/or maintain
effect the insuranceseferred to inGCC Sub-Clause
35.1, theEmployer maytake out and maintain in effe
any such insurances and may from time to time de
from any amount due the Contractor under the Con
any premium that th&mployer shallhave paid to the
insurer, ormay otherwise recover such amount a
debt due from the Contractor.

35.5 Unless otherwise provided in the Contract,
Contractor shall prepare and conduct all and any cl:
made under the policiesffectedby it pursuant to this
GCCClause 35, andll monies payable by any insure
shall be paid to the Contractor. TEmployer shalbive
to the Contractor all such reasonable assistance as
be required by the Contractor. With respect to insure
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claims in which th&mployeb s i nt er e,she
Contractor shall not give any release or make

compromise with the insurer without the prior writt
consent of theEmployer With respect to insuranc
claims in which the Col
the Employer shallnot give any releaser make any
compromise with the insurer without the prior writt
consent of the Contractor.

36 Unforeseen 36.1 If, during the execution of the Contract, the Contrac
Conditions shall encounter on the Site any physical conditi
(other than climatic aaditions) or artificial obstruction:
that could not have been reasonably foreseen prit
the date of the Contract Agreement by an experiel
contractor on the basis of reasonable examination o
data relating to the Road (including any data and f
provided by theEmploye), and on the basis
information that it could have obtained from a vis
inspection of the Site or other data readily available
relating to the Road, and if the Contractor determi
that it will in consequence of such raltions or
obstructions incur additional cost and expense
require additional time to perform its obligations un
the Contract that would not have been required if <
physical conditions or artificial obstructions had 1
been encountered, the Cautor shall promptly, an
before performing additional work or using additiol
Pl ant and Equi pment or
the Engineer inwriting of:

(a) the physical conditions or artificial obstructions
the Site that could not have beeagenably foreseen;

(b) the additional work and/or Plant and Equipm
and/ or Contractoroés Equ
steps which the Contractor will or proposes to tak«
overcome such conditions or obstructions;

(c) the extent of the anticipatedldy;

(d) the additional cost and expense that the Contr:
is likely to incur.

On receiving any notice from the Contractor under
GCC SubClause 36.1, th&ngineer decidesipon the
actions to be taken to overcome the physical condit
or artificid obstructions encountered. Following su
consultations, th&ngineer shalinstruct the Contractor
with a copy to th&mployer of the actions to be taken
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36.2 Any reasonable additional cost and expense incurre
the Contractor in following the structions from the
Engineer toovercome such physical conditions
artificial obstructions referred to iGCC SubClause
36.1 shall be paid by tHemployer tothe Contractor a:
an addition to the Contract Price.

36.3 If the Contractor is delayed or peded in the
performance of the Contract because of any ¢
physical conditions or artificial obstructions referred
in GCC SubClause 36.1, the Time for Completic
shall be extended in accordance w6 C Clause 64.

37 Change in Laws 37.1 If, after the date twentgight (28) days prior to the da
and Regulations of Tendersubmission, in the country where the Site
located, any law, regulation, ordinance, order ctawy
having the force of law is enacted, promulgat
abrogated or changed (which Bh#de deemed tc
include any change in interpretation or application
the competent authorities) that subsequently affect:
costs and expenses of the Contractor and/or the -
for Completion, the Contract Price shall
correspondingly increased or aleased, and/or th
Time for Completion shall be reasonably adjusted tc
extent that the Contractor has thereby been affecte
the performance of any of its obligations under
Contract. Notwithstanding the foregoing, st
additional or reduced casshall not be separately pe
or credited if the same has already been accounte
in the price adjustment provisions where applicable
accordance with theARTICULAR CONDITION OF
CONTRACT.
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38 Force Majeure 38.1 A For ce Maj eur eo s begydnd the
reasonable control of theEmployer or of the
Contractor, as the case may be, insofar as they dir
affect the execution of the Services and Works inclu
in this Contract and which is unavoidak
notwithstanding the reasonable care of thertyp
affected, and shall include, without limitation, t
following:

(a) war, hostilities or warlike operations (whethel
state of war be declared or not), invasion, act of fort
enemy and civil war;

(b) rebellion, revolution, insurrection, mutin
usurgtion of civil or military government, conspirac
riot, civil commotion and terrorist acts;

(c) confiscation, nationalization, = mobilizatio
commandeering, requisition by or under the orde
any government or de jure or de facto authority or r
or ary other act or failure to act of any local state
national government authority;

(d) strike, sabotage, lockout, embargo, img
restriction, port congestion, lack of usual means
public transportation and communication, indust
dispute, shipwreck, hortage or restriction of powe
supply, epidemics, quarantine and p(e) earthqu
landslide, volcanic activity, fire, flood or inundatio
tidal wave, typhoon or cyclone, hurricane, stol
lightning, or other inclement weather condition, nucl
and pressre waves or other natural or physical disas

(f) shortage oflabour materials or utilities wher
caused by circumstances that are themselves F
Majeure. ague

38.2 If either party is prevented, hindered or delayed fron
in performing any ofts obligations under the Contra
by an event of Force Majeure, then it shall notify
other in writing of the occurrence of such event and
circumstances thereof within fourteen (14) days &
the occurrence of such event.

38.3 The party who hagiven such notice shall be excus
from the performance or punctual performance of
obligations under the Contract for so long as
relevant event of Force Majeure continues and to
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extent t hat such party
hindered or dayed. The Time for Completion shall |
extended in accordance wiBCC Clause 64.

38.4 The party or parties affected by the event of Fc
Majeure shall use reasonable efforts to mitigate
effect thereof upon its or their performance of
Contractand tofulfil its or their obligations under th
Contract, but without p
terminate the Contract undéiICC Sub-Clause 38.6.

38.5 No delay ornonperformanceby either party heret
caused by the occurrence of any ewdrftorce Majeure
shall
(a) constitute a default or breach of the Contract;

(b) give rise to any claim for damages or additional
or expense occasioned thereby;

if and to the extent that such delay or fpmTformance
iIs caused by the occurrence of aver of Force
Majeure

38.6 If the performance of the Contract is substanti
prevented, hindered or delayed for a single perio
more than sixty (60) days or an aggregate periot
more than one hundred and twenty (120) days
account of one or merevents of Force Majeure duri
the currency of the Contract, the parties will attemp
develop a mutually satisfactory solution, failing whi
either party mayterminate the Contract by giving
notice to the other, but without prejudice to eitl
party 6 s right to ter mi GGCt
Clause 59.

38.7 In the event of termination pursuant ®CC Sub
Clause 38.6, the rights and obligations of EBmeployer
andthe Contractor shall be as specifiedGCC Sub
Clauses 59.1.2 and 59.1.3.

38.8 NotwithstandingGCC SubClause 38.5, Force Majeu
shall not apply to any obligation of tHemployer to
make payments to the Contractor herein.

E GUARANTEES AND LIABILITIES

39 Completion 39.1 The Contractor guarantees thiashall attain specifiec
Time Service Levels and the Completion of Rehabilitat
Guarantee and and Improvement Works (or a part for which a sepa

time for completion is specified in tHRARTICULAR
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Liability CONDITION OF CONTRACT within the time
schedules  specified in  the PARTICULAR
CONDITION OF CONTRACTand the Specifications
pursuant toGCC SubClause 10.2, or within suc
extended time to which the Contractor shall be enti
underGCCClause 64 hereof.

39.2 If the Contractor fails to attain specified Service Lev
within the contractually agreed time schedules as g
in the Specifications, the contractor shall rece
reduced payments for Maintenance Services, for ¢
default and not as a penalty, in accordance with
Specifications.

39.3 If the Contractor failsto attain the Completion c
Rehabilitation and Improvement Works (or a part
which a separate time for completion is specified in
PARTICULAR CONDITION OF CONTRACTclause
39.1) within the contractually required time schiedu
the contractor shalpay to the Employer liquidatec
damages for such default and not as a penalty
accordance with theARTICULAR CONDITION OF
CONTRACTand the Specifications.

39.4 The payment reductions and liquidated dame
indicated in GCC 39.2 and 39.3 shall be the lgr
monies due from the Contractor for such defaults,
they will be applied for every day of delay,
accordance with theARTICULAR CONDITION OF
CONTRACT and the Specifications. The aggreg
amount of such liquidated damages and payn
reductions shal i n no event e
l i abilityo i nGC@Clause 4Ra The
payment or deduction of such sums shall not relieve
Contractor from his obligation to complete the Wo
and Services, or from any other of his obligatiamsl
liabilities under the Contract.

40 Performance 40.1 The Contractor guarantees that during the Perform
Guarantee and Tests or Inspections for Rehabilitation a
Liability Improvement Works, and for Emergency Works,

Road and all parts thereof shall attéie Performance
Standards specified in the corresponding Specificati

40.2 If, for reasons attributable to the Contractor,
minimum level of the Performance Standards speci
in the corresponding Specifications are not met eithe
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whole or n part, the Contractor shall at its cost ¢
expense make such changes, modifications ar
additions to the Road or any part thereof as may
necessary to meet at least the minimum level of ¢
Standards. The Contractor shall notify tBenployer
upon completion of the necessary chang
modifications and/or additions, and shall request
Employer torepeat the Test or Inspection until t
minimum level of the Standards has been met. If
Contractor eventually fails to meet the minimum le
of Perfamance Standard, themployer mayconsider
termination of the Contract, pursuant @CC Sub
Clause 59.2.2.

40.3 If, for reasons attributable to the Contractor,
Performance Standards relating to Rehabilitation
Improvement Works specified in theorresponding
Specifications are not attained either in whole orin
the Contractor shall, a
(a) make such changes, modifications and/or addit
to the Works and Services or any part thereof that
necessary to atin the Performance Standards at its (
and expense, and shall request Emaployer torepeat
the Test, or
(b) pay liguidated damages to tBenployer inrespect
of the Works and Services which fail to meet
Performance Standards in accordance with
provisions in the corresponding Specifications.

40.4 The payment of liquidated damages un@£C Sub
Clause 40.3, up to the limitation of liability specified
the PARTICULAR CONDITION OF CONTRACT
shall compl etely satisf
under GCC SubClause 40.1, and the Contractor st
have no further liability whatsoever to tEenployer in
respect thereof. Upon the payment of such liquid:
damages by the Contractor, tBaegineer shalissue the
Certificate of Completion for the Waoskor any pari
thereof in respect of which the liquidated damages |
been so paid.

41 Defect Liability 41.1 The Contractor warrants that the Works and Service
any part thereof shall be free from defects in the des
engineering, materials and workmship of the Work:
and Services executed.
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41.2 The Defect Liability Period shall be twelve (12) mon
from the date of Completion of the Contract,
eighteen (18) months from the date of Certificate
Completion of the Works (or any part therec
whichever occurs first, unless specified otherwise in
PARTICULAR CONDITION OF CONTRACT
If during the Defect Liability Period any defect shot
be found in the design, engineering, materials
workmanship of the Works and Services executec
the Contactor, the Contractor shall promptly,
consultation and agreement with thE&mployer
regardingappropriate remedying of the defects, anc
its cost, repair, replace or otherwise make good (a:
Contractor shall, at its discretion, determine) s
defect as well as any damage to the Road cause
such defect. The Contractor shall not be responsibl
the repair, replacement or making good of any defes
of any damage to the Road arising out of or resul
from improper operation or maintenancetlté Road by
theEmployer aftetaking over.

41.3 The Contractor 6s GGMJausg 41
shall not apply to
(@) any works or materials that have a normal
shorter than the Defect Liability Period stated herein
(b) any designs, speaifitions or other data designe
supplied or specified by or on behalf of taeployer or
any matters for which the Contractor has disclair
responsibility herein;
(c) any other materials supplied or any other w
executed by or on behalf of tl&mployer except for
the work executed by thEmployer undeiGCC Sub
Clause 41.6.

41.4 TheEmployer shalgive the Contractor a notice statil
the nature of any such defect together with all avail:
evidence thereof, promptly following the discove
thereof. The Employer shall afford all reasonabl
opportunity for the Contractor to inspect any si
defect.

41.5 The Employer shallafford the Contractor all necesse
access to the Site to enable the Contractor to perfor
obligations under thi&SCC Clause4l. The Contracto
may remove from the Site any Plant and Equipn
that are defective if the nature of the defect is such
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repairs cannot be expeditiously carried out at the Sit

41.6 41.6 If the Contractor fails to commence the wi
necessary toemedy such defect or any damage to
Road caused by such defect within a reasonable
(which shall in no event be considered to be less
fifteen (15) days), th&mployer may following notice
to the Contractor, proceed to do such work, and
reasonable costs incurred by thEmployer in
connection therewith shall be paid to tBmployer by
the Contractor or may be deducted by Hmployer
from any monies due the Contractor or claimed ur
the Performance Security.

41.7 If the Road or any pathereof cannot be used by reas
of such defect and/or making good of such defect,
Defect Liability Period of the Road or such part, as
case may be, shall be extended by a period equal t
period during which the Road or such part canno
used because of any of the aforesaid reaso

41.8 Except as provided isCC Clauses 40 and 41, tf
Contractor shall be under no liability whatsoever
howsoever arising, and whether under the Contract
law, in respect of defects in the Road or gt
thereof, the Plant and Equipment, design or enginee
or work executed that appear after Completion of
Works and Services, except where such defects ar
result of the gross négence, fraud, criminal or wfll
action of the Contractor.

42 Limitation of 42.1 Except in cases of criminal negligence wiilful
Liability misconduct,

(a) the Contractor shall not be liable to tBmployer
whether in contract, tort, or otherwise, for any indir
or consequential loss or damage, loss of use, 1bs
production, or loss of profits or interest costs, provis
that this exclusion shall not apply to any obligation
the Contractor to pay liquidated damages to
Employer and

(b) the aggregate liability of the Contractor to f
Employetr whether underthe Contract, in tort o
otherwise, shall not exceed the limit specified in
PARTICULAR CONDITION OF CONTRACT

43 Liability for 43.1 The Contractor cannot be held liable for losses
Damages damage®f any kind arising out of traffic accidents «
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through Traffic the roads included in the Contract, unless those tr

Accidents and accidents have been caused directly by pothole

Traffic other major defects of the Road covered by the Con

Interruptions he failed to repair in a timely manner, cimal acts,
wilful misconduct or gross negligence of t
Contractor.

43.2 Under no circumstances can the Contractor be
liable for losses or damages of any kind and to any
arising out of interruptions of traffic or traffic delays
the road inclded in the Contract, including any indire
or consequential loss or damage, loss of use, los
production, or loss of profits or interest costs.

F PAYMENT

44 Contract Price  44.1 The Contract Price shall be as specified in the Forr
Contract Agreemant to be paid in the currenci
indicated in the PARTICULAR CONDITION OF
CONTRACT.

44.2 Unless indicated otherwise in thPARTICULAR
CONDITION OF CONTRACT and except in the evel
of a Change as provided for in the Contract,
Contract Price shall be
(a) For Rehabilitation Works, a firm lump sum r
subject to any alteration, to be paid according to w
progress;

(b) For Maintenance Services, a firm lunmynsto be
paid in monthly instahents;

(c) For Improvement Works, the total price stated in
Bill of Quantities for this item;

(d) For Emergency Works, the Provisional S
reserved for this purpose.

44.3 The Contractor shall be deemed to have satisfied i
as to the correctness and sufficiency of the Cont
Price, which shall, except ashetrwise provided for ir
the Contract, cover all its obligations under -

Contract.
45.  Advance 45.1 The Employer shallmake advance payment to t
Payment Contractor of the amounts and by the date stated i

PARTICULAR CONDITION OF CONTRACT
against povision by the Contractor of an Unconditior
Bank Guarantee in a form and by a bank acceptab
the Employer inamounts and currencies equal to
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advance payment. The Guarantee shall remain effe
until the advance payment has been repaid, but
amount of the Guarantee shall be progressively red
by the amounts repaid by the Contractor. Interest
not be charged on the advance payment.

45.2 The Contractor is to use the advance payment on
pay for Equipment, Plant, Materials, and nizlaition
expenses required specifically for the execution of
Contract. The Contractor shall demonstrate
advance payment has been used in this way
supplying copies of invoices or other documents to
Engineer

45.3 The advance payment shdle repaid by deductin
proportionate amounts from payments otherwise du
the Contractor, following the schedule of comple
percentages of the Works and Services on a pay
basis as indicated in tHRARTICULAR CONDITION
OF CONTRACT

46.  Bill of 46.1 The Bill of Quantities shall contain items for Groups
Quantities Activities which include the provision of Servici
(measured by performance standards) and W
(measured by unit of outputs or of products). The
of Quantities for Works shall inatle, where applicable
the lumpsum and unit price for Rehabilitation Work
and unit rates for Improvement Works and
Emergency Works.

46.2 Maintenance Services shall be measured and L
separately and will be remunerated by lusym
amount for he period of the contract, and paid in fix
monthly payments during the entire Contract per
The values for remuneration of the Maintenal
Services are those stated in the Bill of Quantities.

46.3 Rehabilitation Works will be remunerated by Lur
Sum amount for the period of the contract, howe\
indicating the quantities of measurable outputs tc
executed in order that the Road achieves
performance standards specified in thendering
documents. Payments will be made in accordance
the execution of those measured outputs paid
executed works output. The prices shall be those s
in the Bill of Quantities.
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46.4 Improvement Works will be remunerated af
acceptance by tHemployer andhall be paid accordin
to the product unit pree using the prices included in tl
Bill of Quantities.

46.5 Each Emergency Work Order issued by thagineer
will include a lumpsum price for the works to b
performed. The LumyBum price for the Emergenc
Works will be submitted by the Contractor tbet
Engineer ineach emergency pursuant@&LCC Clauses
29 and 61 and will be prepared based on
Specifications and on the unit prices included in the
of Quantities for Emergency Works, and w
remunerate all Emergency Activities. The pric
include compliance with all Performance Indic
described in the Specifications. Once appro\
Emergency Works will be paid as lump sum
accordance with the schedule of payment propose
the Contractor for the specific Emergency and apprc
by theEmployer

46.6 The Bill of Quantities is used to calculate the Conti
Price. The amounts for Maintenance Services
Rehabilitation Works are the Lurfpum prices offerec
i n t he Contractor ds Bi
amount included in the Contract is an mstie on the
basis of the wunit price
The Provisional Sum included in the Contract Prict
an estimate for use when authorized by Emeployer
for Emergency Works and contingencies.

47. Measurement 47.1 Maintenance Serves will not be measured in volum
however,its payment will be affected by complian
with the Performance Standards pursuant GEC
Clause 24. Maintenance Services shall be billed in fi
monthly amounts as per the Bill of Quantities Lun
Sum amount foMaintenance Services, beginning frc
the Start Date. Payments will be made with Reduct
if the Performance Standards are not achieved
defined in the Specifications. The Reductions for-n
compliance with the Performance Standards will
applied ona daily basis for the period under which t
Road does not achieve the Performance Standarc
accordance with the methodology specified in
Specifications.
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47.2 Rehabilitation Works will be measured on the bz
indicated in the PARTICULAR CONDITION OF
CONTRACT, based on theuantity of actual work
outputs as defined in the Specifications, concludec
the Contractor and approved by tingineer The
prices shall be those stated in the Bill of Quantities.

47.3 Improvement Works will be measureon the basis
indicated in the PARTICULAR CONDITION OF
CONTRACT and in accordance with the unit
measurement used for product unit price included in
Bill of Quantities. The prices shall be those stated in
Bill of Quantities.

47.4 Emergency Wgrks will not be measured and shall
billed in accordance with the Schedule of Payme
agreed for each specific Emergency Work as appre

by theEmployer
48.  Price 48.1 Prices shall be adjusted for fluctuations in the cos
Adjustments inputs only if provided for in the PARTICULAR

CONDITION OF CONTRACT If so provided, the
amounts certified in each payment certificate, a
deducting for Advance Payment, shall be adjustec
applying the respective price adjustment factor to
payment amounts @uin each currency. A separe
formula of the type indicated below applies to e
Contract currency:

Particular Condition of Contract = Ac + Bc Imc/loc
where:

Particular Condition of Contracts the adjustmen
factor for the portion of the Contract Pripayable in a
specific currency #fAco

Ac andBc are coefficients7

Imc is the index prevailing at the end of the mol
being invoiced andoc is the index prevailing twenty
eight (28) days beforeTender opening for inputs
payable; both in the specific currenyc o .

48.2 If the value of the index is changed after it has b
used in a calculation, the calculation shall be corre
and an adjustment made in the next payment certifi
The index value shall be deemed to take account ¢
changes in costu# to fluctuations in costs.
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49.  Monthly 49.1 The Contractor shall submit to thengineer monthly
Statements and statements in the format indicated in the Specificatir
Payments of the estimated value of Maintenance Servic

Rehabilitation Works, Immvement Works, ant
Emergency Works in separated items covering
Works and Services for the corresponding month.

49.2 The Engineer shallc heck the Cont
statement and certify within fourteen (14) days
amount to be paid to the Coattor.

49.3 The value of Services executed shall be certified by
Engineer takinginto account the monthly amou
included in the Bill of Quantities for Maintenan:
Services and the achievement of the Performe
Standards for the Maintenance Seegicadjusted fo
any payment reductions in accordance V@@GC Sub
Clause 47.1.

49.4 The value of Works executed shall be certified by
Engineer takingnto account the value of the quantiti
of products executed and the prices in the Bill
Quantties.

49.5 The Engineer mayexclude any item certified in
previous certificate or reduce the proportion of any i
previously certified in any certificate in the light of lat
information.

50 Payments 50.1 Payments shall be adjusted for dedudiidor advance
payments, retention, and reductions for not achie
Performance Standards for Maintenance Services.
Employer shalpay the Contractor the amounts certifi
by the Engineer inaccordance wittGCC Clause 49,
within twentyeight (28) daysof the date of eacl
certificate. If theEmployer makes late payment, th
Contractor shall be paid interest on the late paymel
the next payment. Interest shall be calculated from
date by which the payment should have been mad
to the date wherthe late payment is made at t
prevailing rate of interest for commercial borrowing
each of the currencies in which payments are made.

50.2 If an amount certified is increased in a later certific
or as a result of an award by the Adjudicatoraor
Arbitrator, the Contractor shall be paid interest upon
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delayed payment as set out in this clause. Interest
be calculated from the date upon which the incres
amount would have been certified in the absenc
dispute. The interest rate shée determined as pe
SubClause 50.1

50.3 Unless otherwise stated, all payments and deduc
will be paid or charged in the proportions of currenc
comprising the Contract Price.

50.4 Items of the Works for which no rate or price has b
enteed in the Bill of Quantities will not be paid for k
the Employer andshall be deemed covered by ott
rates and prices in the Contract.

51 Retentionand 51.1 The Employer shallretain the percentage indicated
Reductions the PARTICULAR CONDITION OF CONRACT
from each payment due to the Contractor
Rehabilitation Works and Improvement Works, exc
for the types of works specified in tiRARTICULAR
CONDITION OF CONTRACT The regular monthly
lump-sum payments for performanbased
Maintenance Servicesill not be subject to retention:
unless indicated in th€ ARTICULAR CONDITION
OF CONTRACT

51.2 On completion of the Rehabilitation and Improvem
Works, half the total amount retained shall be repai
the Contractor and the other hafter the eriod stated
in the Appendixand theEngineer hagertified that all
Defects notified by th&ngineer tahe Contractor haw
been corrected before the end of this period.

51.3 On completion of the whole Works and Services,
Contractor may substituteet ent i on mo |
demandd Bank guarantee.

51.4 Reduction of monthly payments for Maintenar
Services due taon-compliancewith the Service Level
will be made as indicated BCC SubClause 47.1. The
amount of Reduction for the days in whithe Roac
was not complying with the Performance Standards
not be paid or repaid, even after the Contracter
establishes the quality levels to the standards req
by the contract
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52. Taxes and 52.1 Except as otherwise specifically prded in the
Duties Contract, the Contractor shall bear and pay all ta
duties, levies and charges assessed on the Contr
its Subcontractors or their employees by all munici
state or national government authorities in connec
with the Works and Seices in and outside of th

country where the Site is located.

52.2 If any tax exemptions, reductions, allowances
privileges may be available to the Contractor in
country where the Site is located, tBenployer shall
use its bestendeavoursto enable the Contractor t
benefit from any such tax savings to the maxim
allowable extent.

52.3 For the purpose of the Contract, it is agreed that
Contract Price specified in the Form of Contr
Agreement is based on the taxes, duties, levies
charges prevailing at the date tweeight (28) days
prior to the date ofendersubmission in the countr
where the Site is |l ocat
any rates of Tax are increased or decreased, a nev
is introduced, an existing Tax is @ished, or any
change in interpretation or application of any 1
occurs in the course of the performance of the Cont
which was or will be assessed on the Contrac
Subcontractors or their employees in connection \
performance of the Contract) @quitable adjustment ¢
the Contract Price shall be made to fully take i
account any such change by addition to the Con
Price or deduction therefrom, as the case may b
accordance witlsCC Clause 37 hereof.

53.  Securities 53.1 Issuance of &urities
The Contractor shall provide the securities speci
below infavourof theEmployer athe times, and in thi
amount, manner and form specified below.

53.2 Advance Payment Security

53.2.1 The Contractor shall, within twensight (28)
days of the notification of contract awart
provide a security in an amount equal to
advance payment calculated in accordance
the corresponding PARTICULAR
CONDITION OF CONTRACTto the Contract
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Agreement, and in the same currency
currencies

53.2.2The security shall be in the form provided in t
tendering documents or in another for
acceptable to thEmployer The amount of the
security shall be reduced in proportion to 1
value of the Works and Services executed
and paid to the Contractor frotrme to time,
and shall automatically become null and v
when the full amount of the advance paym
has been recovered by tHemployer The
security shall be returned to the Contrac
immediately after its expiration.

53.3 Performance Security

53.31 The Contractor shall, within twensight (28)
days of the notification of contract awar
provide a security for the due performance
the Contract in the amount specified in 1
PARTICULAR CONDITION OF
CONTRACT.

53.3.2 The security shall be denomiret in the
currency or currencies of the Contract, or il
freely convertible currency acceptable to 1
Employer and shall be in one of the forms
guarantees provided in thetendering
documents, as stipulated by tEgnployer in
the PARTICULAR CONDITION OF
CONTRACT, or in another form acceptable
the Employer

53.3.3Thesecurity shall automatically become null a
void, twelve (12) months after Completion
all Works and Services under the Contre
provided however, that if the Defects Liabili
Peiod has been extended on any part of
Works pursuant toGCC SubClause 41.€
hereof, the Contractor shall issue an additic
security in an amount proportionate to
Contract Price of that part. The security shall
returned to the Contractor immetdily after its
expiration.
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54.  Certificate of 54.1 The Contractor shall request tlsgineer toissue a
Completion Certificate of Completion of the Rehabilitation Worl
Improvement Works and Emergency Works, or p
thereof, as applicable, and tBagineer willdo so upon

deciding that the work is completed.

55 Final Statement 55.1 The Contractor shall supply th&ngineer with a
detailed account of the total amount that the Contre
considers payable under the Contract before the el
the Defectd.iability Period. TheEngineer shalissue a
Defects Liability Certificate and certify any fini
payment that is due to the Contractor within fiix
(56) days of receiving
correct and complete. If it is not, tHenginee shall
issue within fifty-six (56) days a schedule that states
scope of the corrections or additions that are neces
If the Final Account is still unsatisfactory after it h
been resubmitted, th&ngineer shalldecide on the
amount payable to th€ontractor and issue a payme
certificate.

56 Discharge 56.1 Upon submission of the Final Statement, the Contre
shall give to the Engineer a written discharge
confirming that the total of the Final Stateme
represents full and final settlementadf monies due tc
the Contractor arising out of or in respect of -
Contract. Provided that such discharge shall bec
effective only after payment due under the Fi
Payment Certificate issued pursuant to -Qlduse 55
has been made and the perforneasecurity referred t
in SubClause 53.3, if any, has been returned to

Contractor.
57.  As Built 571 | f fAas builto Drawings
Drawings and Contractor shall supply them by the dates stated ir
Manuals PARTICULAR CONDITION OF CONTRACT

57.2 If the Contractor does not supply the Drawings an
manuals by the dates stated in tRARTICULAR
CONDITION OF CONTRACT or they do not receiv.
the Engineed s a p p r Bngiaekr, shaliwithieold
the amount stated in tHfRARTICULAR CONDITION
OF CONTRACTfrom payments due to the Contractc

G. REMEDIES

58 Suspension 58.1 The Employer mayrequest theEngineey by notice to
the Contractor, to order the Contractor to susp

KeNHA/2062/2018 Issued by Kenya National Highways Authority 141



PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7)
ROAD

performance of any or all of its obligations undiee
Contract. Such notice shall specify the obligation
which performance is to be suspended, the effec
date of the suspension and the reasons therefore
Contractor shall thereupon suspend performance
such obligation (except those obligatiamescessary fol
the care or preservation of the Site and Works)
ordered in writing to resume such performance by
Engineer

If, by virtue of a suspension order given by i
Engineey ot her t han by re

default or breach of th€ontr act , t !
performance of any of its obligations is suspended
an aggregate period of more than ninety (90) days,
at any time thereafter and provided that at that t
such performance is still suspended, the Contractor
give a rmtice to the Engineer requiringthat the
Employer shallwithin twentyeight (28) days of receir
of the notice, order the resumption of such performe
or request and subsequently order a change
accordance wittGCC SubClause 63.1, excluding th
perfaomance of the suspended obligations from

Contract.

If the Employer failsto do so within such period, tt
Contractor may, by a further notice to tBmgineer
elect to treat the suspension as termination of
Contract unde6GCC SubClause 59.1.

582 If

(a) the Employer hadailed to pay the Contractc
any sum due under the Contract within 1
specified period, has failed to approve &
invoice or supporting documents without jt
cause pursuant to the Contract, or commit
substantial breach of the @wact, the
Contractor may give a notice to tilamployer
thatrequires payment of such sum, with inter
thereon as stipulated BCC SubClause 50.1
requires approval of such invoice or support
documents, or specifies the breach and reqt
the Employer toremedy the same, as the c:
may be. If theEmployer failsto pay such sun
together with such interest, fails to approve s
invoice or supporting documents or give
reasons for withholding such approval, or fe
to remedy the breach or takess to remedy thi
breach within fourteen (14) days after receipi
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the Contractorodés not

(b) the Contractor is unable to carry out any of
obligations under the Contract for any reas
attributable to théemployer including but not
limited to the Employebs f ai |l ur
possession of or access to the Site, or failur
obtain any governmental permit under i
Employebs responsibil it
execution and/or completion of the Works &
Servicesthen the Contractor may by foteen
OmMnu RI&aQ §gnpldyerOssispeii
performance of all or any of its obligatior
under the Contract, or reduce the rate
progress.

583 I f the Contractoro6s pei
suspended or the rate of progress is reducedi@noir$o
this GCC Clause 58, then the Time for Completi
shall be extended in accordance WBEC Sub-Clause
64, and any and all additional costs or exper
incurred by the Contractor as a result of si
suspension or reduction shall be paid by Emeployer
to the Contractor in addition to the Contract Pri
except in the case of suspension order or reductic
t he rate o f progress b
default or breach of the Contract.

58.4 During the period of suspension, the Contractoils
not remove from the Site any Plant and Equipmen
any Contractordés Equioprm
consent of th&mployer

59. Termination 59.1 Termination forEmployeb s Conveni enc
59.1.1 The Employer mayat any time terminate th
Contract for any reason by giving th
Contractor a notice of termination that refers
this GCC SubClause 59.1.

59.1.2Upon receipt of the notice of termination unc
GCC SubClause 59.1.1, the Contractor sh
either immediately or upon the date specifiec
the notice of termination

(a) cease all further work, except for such w
as theEmployer mayspecify in the notice
of termination for the sole purpose
protecting that part of the Works ai
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Services already executed, or any wi
required to leave the ®itin a clean anc
safe condition,

(b) terminate all subcontracts, except those
be assigned to thEmployer pursuanto
paragraph (d) (ii) below,

(c) remove all Contr
Site, repatri ate
Subcont r aoartelofrora the ite
remove from the Site any wreckac
rubbish and debris of any kind, and lee
the whole of the Site in a clean and s
condition.

(d) In addition, the Contractor, subject to t
payment specified inGCC SubClause
59.1.3, shall

(i) deliver to theEmployer theparts of the
Works executed by the Contractor up
the date of termination,

(ii) to the extent legally possible, assign
the Employer allright, title and benefit
of the Contractor to the Works ar
Services and to the Plant a
Equipment as of the date of terminatic
and, as may be required by t
Employer in any subcontract
concluded between the Contractor &
its Subcontractors

(i) deliver to the Employer all non
proprietary drawings, specifications a
other documents rppared by the
Contractor or its Subcontractors as
the date of termination in connectic
with the Works.

59.1.3In the event of termination of the Contract uni
GCC SubClause 59.1.1, thé&mployer shall
pay to the Contractor the following amounts:

(a) the Contract Price, properly attributable
the parts of the works and servic
executed by the Contractor as of the d
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of termination,

(b) the costs reasonably incurred by -
Contractor in the removal of th
Contractords Equip
int he repatriation
I'ts Subcontractors

(c) any amounts to be paid by the Contracto
its Subcontractors in connection with t
termination of any subcontracts, includil
any cancellation charges,

(d) the costs incurred ybthe Contractor ir
protecting and leaving the Site in a cle
and safe condition pursuant to paragr:
(a) of GCCSubClause 59.1.2,

(e) the cost of satisfying all other obligatior
commitments and claims that tl
Contractor may in good faith ha\
underaken with third parties in connectic
with the Contract and that are not covel
by paragraphs (a) through (d) above.

502 Termination for Contrac
59.2.1 The Employer without prejudice to any othe
rights or remedies it may possess, n
terminate the Contract forthwith in th
following circumstances by giving a notice
termination and its reasons therefore to
Contractor, referring to thi&SCC SubClause
59.2:

(a) if the Contractor becomes bankrupt
insolvent, has a receiving ordessued
against it, compounds with its creditors,
if the Contractor is a corporation,
resolution is passed or order is made fot
winding up (other than a voluntal
liquidation for the purposes ¢
amalgamation or reconstruction),
receiver is appoted over any part of it
undertaking or assets, or if the Contrac
takes or suffers any other analogous ac
in consequence of debt;
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(b) if the Contractor assigns or transfers
Contract or any right or interest therein
violation of the provisiorof GCC Clause
13;

(c) if the Contractor, in the judgment of tl
Employer has engaged in corrupt
fraudulent, collusive or coercive practic
in competing for or in executing tF
Contract.

For the purpose of this Sulause:

(i) Acorrupt pfferiag;
giving, receiving or soliciting, directh
or indirectly, of anything of value t
influence improperly the actions «
another party;

(i) Afraudul ent
omission, including a misrepresentatic
that knowingly or recklessly misads,
or attempts to mislead, a party to obt:
a financial or other benefit or to avo
an obligation;

(iii) Acollusive p
between two or more parties desigr
to achieve an improper purpos
including to influence improperly th
actions of another party;

(i v) fcoercive pr .
harming, or threatening to impair «
harm, directly or indirectly, any party ¢
the property of the party to influenc
improperly the actions of a party;

(v) Aobstructive p

(ad deliberately destroying
falsifying, altering or concealini
of evidence material to th
investigation or making fals
statements to investigators
order to materially impede
Bank investigation intc
allegations of a  corrupt
fraudulent, coercive or tlasive
practice; and/or threatenin
harassing or intimidating an
party to prevent it fromr
disclosing its knowledge ¢
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matters relevant  to th
investigation or from pursuin
the investigation, or

(bb) acts intended to material
impede the exercise of he
Bankos i nspect
rights provided for under St
Clause 1.15 [Inspections ar
Audits by the Bank].

59.2.2If the Contractor
(a) has abandoned or repudiated the Contrau

(b) has without valid reason failed
commence work on the Road promptly
has suspended (other than pursuant
GCC SubClause 58.2) the progress
Contract performance for more thi
twenty-eight (28) days after receiving
written instruction from theEmployer to
proceed,

(c) persistently fails to execute the Contract
acordance with the Contract, such failt
being defined in the PARTICULAR
CONDITION OF CONTRACT or
persistently neglects otherwise to carry
its obligations under the Contract withc
just cause,

(d) refuses or is unable to provide sufficie
materials services ofabourto execute anc
complete the Works and Services in f
manner specified in the program furnish
underGCC Clause 17 at rates of progre
that give reasonable assurance to
Employer thatthe Contractor can attai
completion of the work and services b
the Time for Completion as extended,

then theEmployer may without prejudice tc
any other rights it may possess under
Contract, give a notice to the Contractor stat
the nature of the default and requiring 1
Contractor to remedythe same. If the

KeNHA/2062/2018 Issued by Kenya National Highways Authority 147



PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7)
ROAD

Contractor fails to remedy or to take steps
remedy the same within fourteen (14) days
its receipt of such notice, then tli@mployer
mayterminate the Contract forthwith by givir
a notice of termination to the Contractor tl
refersto thisGCC SubClause 59.2.

59.2.3Upon receipt of the notice of termination unc
GCC SubClauses 59.2.1 or 59.2.2, tl
Contractor shall, either immediately or up
such date as is specified in the notice
termination,

(a) cease all further work, exadpr such work
as theEmployer mayspecify in the notice o
termination for the sole purpose of protecti
that part of the Works and Services alre:
executed, or any work required to leave the .
in a clean and safe condition

(b) terminate all subcor#cts, except those 1
be assigned to th&mployer basedon the
Employebs written reque

(c) deliver to the Employer all drawings,
specifications and other documents prepares
the Contractor or its Subcontractors as of
date of termination in conoBon with the
Works and Services.

59.2.4The Contractor shall be entitled to be paid
Contract Price attributable to the Works &
Services executed as of the date of terminat
and the costs, if any, incurred in protecting ¢
in leaving the Site im clean and safe conditic
pursuant to paragraph (a) GiCC SubClause
59.2.3. Any sums due themployer fromthe
Contractor accruing prior to the date
termination shall be deducted from the amo
to be paid to the Contractor under this Contri

59.3 Termination by Contractor
59.3.1If

(@) the Employer has failed to pay the
Contractor any sum due under the Contl
within the specified period, has failed
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approve any invoice or supporting docume
without just cause pursuant @CC Clause 50,
or commits a substantial breach of the Contr:
the Contractor may give a notice to t
Employer thatrequires payment of such sul
with interest thereon as stipulatedGCC Sub

Clause 50.2, requires approval of such invc
or supporting documents, or sgjfees the
breach and requires tHemployer toremedy
the same, as the case may be. If Eneployer
fails to pay such sum together with su
interest, fails to approve such invoice

supporting documents or give its reasons
withholding such approvafails to remedy the
breach or take steps to remedy the bre
within fourteen (14) days after receipt of t
Contractords notice,

(b) the Contractor is unable to carry out any
its obligations under the Contract for a
reason attributable to themployer, including
but not limited to theEmployeb s f ai
provide possession of or access to the Sit
other areas or failure to obtain a
governmental permit under th&mployeb ¢
responsibility and necessary for the execul
and/or completion of #nWorks and Services,

then the Contractor may give a notice to

Employer thereqgfand if theEmployer hadailed to
pay the outstanding sum, to approve the invoic
supporting documents, to give its reasons
withholding such approval, or to remetihe breach
within twenty-eight (28) days of such notice, or
the Contractor is still unable to carry out any of
obligations under the Contract for any reas
attributable to theEmployer within twenty-eight
(28) days of the said notice, the Contractay by
a further notice to th&mployer referringto this
GCC SubClause 59.3.1, forthwith terminate tl
Contract.

59.3.2 The Contractor may terminate the Contr
forthwith by giving a notice to thEmployer to
that effect, referring to thi&CC SubClause
59.3.2, if theEmployer becomedankrupt or
insolvent, has a receiving order issued aga
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it, compounds with its creditors, or, being
corporation, if a resolution is passed or orde
made for its winding up (other than a voluntz
liquidation forthe purposes of amalgamation
reconstruction), a receiver is appointed o
any part of its undertaking or assets, or if
Employer take®r suffers any other analogol
action in consequence of debt.

59.3.3If the Contract is terminated und&CC Sub
Clauses 59.3.1 or 59.3.2, then the Contra
shall immediately

(a) cease all further work, except for such wi
as may be necessary for the purpose
protecting that part of the Road alrea
executed, or any work required to leave the .
in a clean andafe condition,

(b) terminate all subcontracts, except those
be assigned to the&Employer pursuantto

paragraph (d) (ii),

(cor emove all Contract
Site and repatri at e
Subcontractorso epers

(d) In addition, the Contractor, subject to t
payment specified ilsCC Sub-Clause 59.3.4
shall

(i) deliver to theEmployer theparts of the
Road executed by the Contractor up
the date of termination,

(ii) to the extent legally possible, assign
the Employer allright, title and benefit
of the Contractor to the Road and to 1
Plant and Equipment as of the date
termination, and, as may be required
the Employer in any subcontract
concluded between the Contractor &
its Subcontractors,

(iii) deliver to theEmployer alldrawings,
specifications and other documel
prepared by the Contractor or |
Subcontractors as of the date
termination in connection with th

KeNHA/2062/2018 Issued by Kenya National Highways Authority 150



PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7)
ROAD

Works and Services.

59.3.41If the Contract is terminated und&CC Sub
Clauses59.3.1 or 59.3.2, th&mployer shall
pay to the Contractor all payments specifiec
GCC SubClause 59.1.3, and reasonal
compensation for all loss, except for loss
profit, or damage sustained by the Contrac
arising out of, in connection with or I
consequence of such termination.

59.3.5Termination by the Contractor pursuant to t
GCC SubClause 59.3 is without prejudice
any other rights or remedies of the Contrac
that may be exercised in lieu of or in additi
to rights conferred bgCC SubClause 59.3.

59.4 In this GCC Clause 59, in calculating any monies ¢
from the Employer tothe Contractor, account shall |
taken of any sum previously paid by tBenployer to
the Contractor under the Contract, including ¢
advance payment paid puesu to the Contract.

H. PROVISIONAL SUM

60 Provisional 60.1 AProvisional Sumo me an
Sum Contract for use when authorized by tmployer for
Emergency Works and for contingencies, which ¢
may be used, in whole or in part, ortrad all, on the
instructions of theEmployer The Contractor shall b
entitled to only such amounts in respect of the w
supply or contingencies to which such Provisio
Sums relate as theéengineer shall determine in
accordance with this Clause.

61 Use of 61.1 After detecting a situation which in the opinion of t
Provisional Contractor justifies the execution of Emergency Wc
Sum for or otherwise as defined IGCC Clause 29, the
Emergency Contractor shall submit a Technical Report to
Works Engineer characterizingthe situation, and stai

estimated works quantities to correct the emerge
situation, and a Lump Sum price quotation for
Emergency Works to be carried out. The pr
guotation should be based on the Specifications s
in Secton VII using the unit prices included in the B
of Quantities.
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61.2 If the execution of the Emergency Wonexjuiresany
activity not priced in the Bill of Quantities, tr
Contractor will use the price breakdowns includec
t he Co nTendarin brder té6 form the unit price
of the unpriced items to be included in the Pi
Quotation of the Emergency Works, all in accorda
with agreed methodology for approving new prices.

61.3 Upon receiving the request for Emergency Wa
including a Pree Quotation, thé&ngineer mayssue a
Work Order in accordance witBCC Sub-Clause 29.z
for execution of the Emergency Works for a Lupm
amount with a payment Schedule agreed with
Contractor. The cost of these Works will be coverec
the amountsricluded in the Provisional Sum.

62. Use of 62.1 The use of the Provisional Sum to cover
Provisional Contingencies will be done under the control :
Sum for initiative of the Engineer in accordance with th
Contingencies conditions of the Contract.

l. CHANGE IN CONTRACT ELEMENTS

63 Change in 63.1 Introducing a Change
Assignments to
Contractor 63.1.1 If so indicated in the PARTICULAR

CONDITION OF CONTRACT the Employer
shall have the right to propose, ai
subsequently require, that thlEngineer oder
the Contractor from time to time during tl
performance of the Contract to make ¢
change, modification, addition or deletion to,
or from the Assignments to the Contrac
(hereinafter cal l ed
such Change falls within the geral scope o
the Assignment and does not constit
unrelated work and that it is technica
practicable, taking into account both the st
of advancement of the Works and Services
the technical compatibility of the Chany
envisaged with the naturef the Works anc
Services as specified in the Contract.

63.1.2 If so indicated in the PARTICULAR
CONDITION OF CONTRACT the Contractol
may from time to time during its performan
of the Contract propose to tEenployer(with a
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copy to theEngineey any Change that the
Contractor considers necessary or desirabl
improve the quality, efficiency or safety of tl
Works and Services. Themployer mayat its
discretion approve or reject any Char
proposed by the Contractor.

63.1.3 NotwithstandingGCC SubClauses 63.1.1 an
63.1.2, no change made necessary becau:
any default of the Contractor in tt
performance of its obligations under t
Contract shall be deemed to be a Change,
such change shall not result in any adjustrr
of the Contract Price orthe Time for
Completion.

63.1.4 The procedure on how to proceed with &
execute Changes is specified ®CC Sub
Clauses 63.2 and 63.3, further details
sample forms are provided in the Sam
Forms and Procedures section in teedering
documents.

63.2 Changes Originating frolamployer

63.2.11f the Employer proposea Change pursuant f
GCC SubClause 63.1.1, it shall send to t
Contractor a NReque:
requiring the Contractor to prepare and furn
to the Engineer as soon asreasonably
practicabl e, a nAnChar
include the following:

(a) brief description of the Change

(b) effect on the Time for Completion

(c) estimated cost of the Change

(d) effect on Functional Guarantees (if any)

(e) effect on any othemprovisions of the
Contract

63.22Pri or to preparing a
Proposal , o0 the Conti
Engineer amh Est i mate for
which shall be an estimate of the cost
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preparing and submitting the Change Propos

Upon receipt of t he
Change Proposal, tiemployer shaldo one of
the following:

(a) accept t he Con
instructions to the Contractor to proceed w
the preparation of the Change Proposal,

(b) advise the Qaractor of any part of it
Estimate for Change Proposal that
unacceptable and request the Contractol
review its estimate,

(c) advise the Contractor that tiEmployer
doesnot intend to proceed with the Change.

63.2.3 Upon receipt of theEmployeb snstruction to
proceed undeGCC SubClause 63.2.2 (a), th
Contractor shall, with proper expeditio
proceed with the preparation of the Char
Proposal, in accordance wiBCC Sub-Clause
63.2.1.

63.2.4 The pricing of any Change shall, as far
practicabé, be calculated in accordance w
the rates and prices included in the Contrac
such rates and prices are inequitable, the pa
thereto shall agree on specific rates for
valuation of the Change.

63.2.5If before or during the preparation oktiChange
Proposal it becomes apparent that the aggre
effect of compliance therewith, and with
other Change Orders that have already bec
binding upon the Contractor under tH&CC
Clause 63, would be to increase or decrease
Contract Price a%riginally set forth in the
Contract Agreement by more than fifte
percent (15%), the Contractor may give
written notice of objection thereto prior -
furnishing the Change Proposal as aforesait
the Employer acceptst he Con
objection, the Employer shall withdraw the
proposed Change and shall notify t
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Contractor in writing thereof.

The Contractor os f a
neither affect its right to object to ar
subsequent requested Changes or Ch:
Orders herein, nor affect its right take into
account, when making such subsequ
objection, the percentage increase or decr
in the Contract Price that any Change
objected to by the Contractor represents.

63.2.6 Upon receipt of the Change Proposal,
Employer andthe Contractorshall mutually
agree upon all matters therein contain
Within fourteen (14) days after such agreem
the Employer shallif it intends to proceed witl
the Change, issue the Contractor with a Che
Order.

If the Employer isunable to reach a decisic
within fourteen (14) days, it shall notify tr
Contractor with details of when the Contrac
can expect a decision.

If the Employer decidesot to proceed with thi
Change for whatever reason, it shall, within-
said period of fourteen (14) days, notifige
Contractor accordingly. Under Su(
circumstances, the Contractor shall be enti
to reimbursement of all costs reasona
incurred by it in the preparation of the Char
Proposal, provided that these do not exceec
amount given by the Contractor its Estimate
for Change Proposal submitted in accorda
with GCCSub-Clause 63.2.2.

63.2.71f the Employer andhe Contractor cannot reac
agreement on the price for the Change,
equitable adjustment to the Time f
Completion, or any other matterseitified in
the Change Proposal, th&mployer may
nevertheless instruct the Contractor to proc
wi t h t he Change by
Agreement Change Ord

Upon receipt of a Pending Agreement Chai
Order, the Contractor shall immediate
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proceed wih effecting the Changes covered
such Order. The parties shall thereafter atte
to reach agreement on the outstanding is:
under the Change Proposal.

If the parties cannot reach agreement wit
sixty (60) days from the date of issue of {
Pending Ayreement Change Order, then 1
matter may be referred to the Adjudicator
accordance with the provisions GCC Sub
Clause 6.1.

63.3 Changes Originating from Contractor

63.3.1If the Contractor proposes a Change pursuatr
GCC SubClause 63.1.2, & Contractor shal
submit to theEngineera wr i t t en
for Change Proposal,
proposed Change and including the informat
specified iInGCC SubClause 63.2.1.

Upon receipt of the Application for Chang
Proposal, the partiesshall follow the
procedures outlined INnGCC SubClauses
63.2.6 and 63.2.7. However, should
Employer chooseot to proceed, the Contract
shall not be entitled to recover the costs
preparing the Application for Change Propos

64. Extension Time 64.1 The Time(s) for Completion specified in tl
for Completion PARTICULAR CONDITION OF CONTRACTshall
be extended if the Contractor is delayed or impede
the performance of any of its obligations under
Contract by reason of any of the following:
(a) any Change in the Works and Services
provided inGCCClause 63,

(b) any occurrence of Force Majeure
provided in GCC Clause 38 and unforeset
conditions as provided iIBCCClause 36,

(c) any suspension order given by Emaployer
underGCCClause B,

(d) any changes in laws and regulations
provided inGCCClause 37, or
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(e) any default or breach of the Contract by
Employer or any activity, act or omission (
any other contractors employed by t
Employer or

() any other matter specificallgnentioned in
the Contract

by such period as shall be fair and reasonab
all the circumstances and as shall fairly refl
the delay or impediment sustained by -
Contractor.

64.2 Except where otherwise specifically provided in -
Contract, the Camactor shall submit to thEngineer a
notice of a claim for an extension of the Time
Completion, together with particulars of the event
circumstance justifying such extension as soon
reasonably practicable after the commencement of
event or circumstance. As soon as reasona
practicable after receipt of such notice and suppot
particulars of the claim, theEmployer and the
Contractor shall agree upon the period of s
extension. In the event that the Contractor does
acceptthEmployed s esti mate of
time extension, the Contractor shall be entitled to r
the matter to an Adjudicator, pursuant &C Sub
Clause 6.1.

64.3 The Contractor shall at all times use its reason
efforts to minimize any delay irhé performance of it
obligations under the Contract.

65. Release from 65.1 If the Contract is frustrated by the outbreak of war ol
Performance any other event entirely outside the control of either
Employer orthe Contractor, th&ngineer shaltertify
that the Contract has been frustrated. The Contr:
shall make the Site safe and stop work as quickl
possible after receiving this certificate and shall be |
for all work carried out before receiving it and for a
work carried out afterwds to which a commitmer
was made.

KeNHA/2062/2018 Issued by Kenya National Highways Authority 157



PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7)
ROAD

Section VII: Particular Conditions of Contract (PCC)

The following Particular Conditions shall supplement@@C. They are to be completed by the
Employerand presented as part of thenderingDocuments. Whenever treeis a conflict, the
provisions herein shall prevail over those in@@C.

Reference toGCC clauses

The Project
PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF £

RIVERNAROK (B7) ROAD

The site is the area

The Project is located in SouthftRRegion, Narok County. The project roi
commences at Amala River Bridge in Mulot Town and runs in a Westerly dire(
and ends at Narok town at Ewaso Ngiro River Bridge.

The Road is a single carriageway wittediumbut heavy traffic. The total lengtbf
the road is approximately 55 Km long excluding the junctions and accesses the
The name of th&ngineer is

Director- Road Asset and Corridor Management,
Kenya National Highways Authority

P.O. Box 49713 00200

Nairobi

The following documentare also part of the Contract:
(a) Invitation to tender
(b) Instructions to tenderers
(c) Conditions of Contract Part |
(d) Conditions of Contract Part Il

(e) Adjudication rules for the Construction Industry (October 2003
by Chartered Institute of Arbitrators (Kenya)
() Standard Specifications

(g) Special Specifications

(h) Letter of Application

(i) Form of Tender and Appendix to Form of Tender
() Schedule of Rates

(k) Schedules of Supplementary Information

() Form of Contract Agreement

(m)  Form of Performance Security

(n) Drawings

(o) TenderAddenda(tender noticel

KeNHA/2062/2018 Issued by Kenya National Highways Authority 158



PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7)

ROAD

The language of the Contract and the law governing the Contra&iiglish

The address of thEmployer is

The Director General,

Kenya National Highways Authority,
P.O. Box 49712 00100

NAIROBI/

The address of thEngineers:

Director- Road Asset and Corridor Management,
Kenya National Highways Authority,

P.O. Box 49712 00100
NAIROBI/

Dispute Resolution Method use®RB

6.1.2

The Appointing Authority isThe Chartered Institute of ArbitratorKenya.

6.1.3

Arbitration Proceedings shall be conducted in accordance with the following r
of procedure:Adjudication Rulesor the Construction Industry (October 2003) b
Chartered Institute of Arbitrators (Kenya)

10.1

The Start Date shall be not later tha# daysafter the issuance of the Letter Ord
to Commence by the Employer.

10.2

The Time Schedule for the achievement of specific Service Lev&easSection )
Performance Specifications

12.2

The Contractor may subcontract under his own responsibility and withprior
approval of theEmployer thefollowing Works and Services provided they do n
represent more thar80 percentageof the contract value

14.2

The Employer shall give full possession of and access to the Site on ddildays
after the issuance d@ommencement Order by the Engineer

19.2 () |

The provisions concerning HMIDS preventiord o e sppl§. t

25.2

The Contractor shall establishSelf Control Unit.

35.1

The Contractor shall take out and maintain in effect the following insurances in
sums and deductibles shown below:

1 Minimum Third-Partylnsuranced ContractPrice

39.1

The Time for Completion are the followin@6 Months for bothmaintenance works
andimprovemenitworks

394

Payment reductions andiquidated damagewill be charged a penaltyfor delay in
meeting the service level requirements for periods bey@Wddaysand are not
recoverable inthe subsequent monthly payment certificates.
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41.2 The Defects liability period shall & monthsfrom the completion of the instructe
works

43.1 Penalty for not attending to pothole(s)
ol f the Contractor trims/ excavates
with AC within a period of 48 hours from the time of the excavation, penalty sl
be charged to the contractor in the nesue certificate at a rate of Kshs. 50,000.
per week.

44.1 The payment of the Contract Price will be made in the following curnenKenya
Shillings

45.1 The amount of théAdvance Paymers:

OAt the request of t MAYmE&ke aninteresicfreecadvance
payment to the contractor for the cost of mobilization in respect of the Works, in
lump sum of any amount not exceeding ten (10) percent of itngructed works
amounts Non-Payment or delayed payment of the Advance shall not teuse for
any claim whatsoever. The Contractor is expected to have adequate financial
resources to mobilise and execute the works with due diligence without the adv,
payment being made. Payment of such advance amount will be due under a
separate certiiation by the Engineer after:

(1) Provision by the Contractor of the Performance Security in accordance v
Clauseb3.3 of the Conditions of Contract, and

(i) Provision by the Contractor of a Bank Guarantee which shall remain
effective until the advancpayment has been completely repaid by the Contractg
out of current earnings under the Contract and certified accordingly by the
Engineer.

A form of Bank guarantee acceptable to the Employer is included in the Tender
Documents. The advance payment shallused by the Contractor exclusively for
mobilization expenditures, in connection with the works. The advance payment
shall not be subject to retention money.

The advance payment shall be repaid with percentage reductions from the mon
interim payments ertified by the Engineer. The reimbursement of the lump sum
advance payment shall be made by deductions from the interim payments and
where applicable from the balance owing to the contractor. Reimbursement shg
begin when the amount of the sums due undee Contract reaches 20% of the
original contract sum. It shall have been completed by the time 80% of the cont
sum is reached.

The amount to be repaid by way of successive deductions shall be calculated b
means of the formula:

RI = A(x-X)/(80-20)
Where:
RI = the amount to be reimbursed.
A =the amount of the advance which has been granted.

X = the amount of proposed cumulative payments as a percentag
the original amount of the contract. This figure will exceed 20% but not 80%.
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X = the amount of the previous cumulative payments as a percen

of the original amount of the Contract. This figure will be below 80% but not les
than 20%.With each reimbursement the guarantee will be reduced accordingly

48.1 Price Adjustments do@OT apply in this Contract

51.2 50% of the retention amount shall be refunded to the Contractor after taking ov
the instructed works by the Employer and the balance after taking over al
works on completion of the Contracsubje¢ to repair of dl defects and the
contractor attaining 100% on service level on final inspection

53.3.1 The amount of the Performance Security 196 of Contract price

53.3.2 The form of guaranteeshall only be in the form ofan unconditional bank
Guarantee

59.2.2(c) | Persistence failure to comply withn average minimum of 50% PBC service le
for a continuous period ofhree (3) monthswill lead to termination of the Contract

63.1.1 TheEmployer hashe right to propose a change in the contradtes
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SECTION VIII: S tandard Contract Forms

SF1: Form of Agreement

SF2: Form of Performance Bank Guarantee(Unconditional) and Advance Payment
Guarantee (Unconditional)
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FORM OF AGREEMENT

"""

THIS AGREEMENT is madeonéh. é é é éé éday of € ééé ébétdetrétide
KENYA NATIONAL HIGHWAYS AUTHORITY (KeNHA) of P. O. Box 4971200100,
Nairobi, Kenya hereinafter called "the Employet of the one part And

hereinafter called Athe Contractor
WHEREAS theEmployer isdesirous that certain works should be executed, viz.

PERFORMANCE BASED ROAD CONTRACT FOR MAINTENANCE OF
PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA

RIVER -NAROK (B7) ROAD and has accepted a Contract by the Contractor for the execution
completion and maintenance of such works NOW THIS AGREEMENT WITNESSES as
follows:

In this agreement words and expressions shall haveatme sneanings as are respectively
assigned to them in the Conditions of Contract hereinafter referred to.

The following documents shall be deemed to form and be read and construed as part of this
Agreement, viz.:

x  The Contract Agreement;

x The Letter of awarthy theEmployer

x The Letter of Acceptance by the Contractor;

x  The Formof Contract and Appendix to the Form of Contract;

x  The Conditions of Contract Part I;

x  The Conditions of Contract Part II;

x  The Standard Specification for Road and Bridge Construction, 1986
x The Special Specifications;

x  The Drawings;

x The priced Bill of quantities;

x Conditions to the Contract and instructions to the Contractor;

All aforesaid documents are hereinafter referred to as "The Contract".
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In consideration of the payment to be madeah®/Employerto the Contractor, the Contractor

hereby covenants with tiemployerto execute, complete and maintain the works in conformity
in all respects with the provisions of the Contract.

The Employer hereby covenants to pay the Contractor in conatdsr of the execution,
completion and maintenance of the works for the Contract Price at the times and in the manner
prescribed by the Contract.

IN WITNESS HEREOF the parties that have caused this Agreemenetebetedhis
éééday odé&sé

SEALED with the Common Seal of

(Insert the Name of the relevaAuthority)
eeéécééecééecéeéeéeééeééeeééee.)

)
In thepresence of )
1. Director General )
)
2. Director- Road Asset and Corridor Management)
SEALED with the Common Seal of
(Insert the Name oTendej
............................................................................................ ).
In thepresence of )

1. Managing Directar

2. Director/Secretary
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FORM OF PERFORMANCE BANKRANTEE (UNCONDITIONAL)
Ta

The Director General,

Kenya National Highways Authority,
P.O. Box 49712 00100

NAIROBI

KENYA

1. WHEREAS

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

ceeeeeeeceeeceeeceeeeeeeceeeeeeeeeeeeeeeeeecece

(hereinafter called the Contractor) has under&kin pursuance of contract No.
KeNHA/ RD/ éé./ 2011

,,,,,,,,,,,,,,,,, T T4

eeeeeeeeeeeeeeeee €eééé. datéedéé& é e e éééé
. toexecutethe

PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVER
NAROK(B7)ROAlher ei nafter called the o0Contractd)

2 AND WHEREAS it has been stipulated by yothe said Contract that the Contractor
shall furnish you with a Bank Guarantee by a recognized bank for the sum specified in
the Appendix to Form of Tender as security for compliance with his obligations in
accordance with the Contract;

3. AND WHEREA®Be have agreed to give the Contractor such a Bank Guarantee;
3. NOW THEREFOREe (name of Bank)

///////////////////////////////////

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eéeéeéeéeéeceéeéeéecceeceéeéeéeéeéeéeéecée

(hereinafter call ed 0 telareth8Guarkntonandher eby af f

responsible to you on behalf of the Contractor up to a total of
sééeéeéécéceéeéeéeéeéeéeccecee

,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

EEEEEEEEEEEEEEEEEEEEEEEEREEEBEEEEEEE
and we undertake to pay to you, upon your first written demand and without cavil or
argument, any sum or sums within and up to the limits as aforesaid without your
needing to prove or show grounds or reasons for the sum specified therein.
We hereby waivethe necessity of you demanding the said debt from the Contractor before
presenting us with the demand.

We further agree that no change or addition to or other modification of the terms of the
Contract or of the Works to be performetiere underor of any of the Contract Documents
which may be made between you and the Contractor shall in any way release us from any
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liability under this Guarantee and we hereby waive notice of any such change, addition or
modification

This Guarantee shall be valid until 28 ga after issuing of the Defects Liability Certificate.

,,,,,,,,,,,

AUTHORI SED SI GNATORY FOR THE BANKééeéeéeeeéeeeee

,,,,,,,,,,,,,,,,,,

Name of bankééééééeeécéeeecéeeeeéeé

rrrrrrrrrrrrrrrrrr

,,,,,,,,,,,,,,,,,,

Date eéeceéeceéeceeceececece
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BANK GUARANTEE FOR ADVANCE PAYMENT (UNCONDITIONAL)

To:
Director General,
Kenya National Highways Authority,
P. O. Box 497123 00100
NAIROBI

PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENANCE OF AMALA RIVER
NAROK (B7) ROADONTRACT NO. KeNHA............ccccuernne

Gentlemen:

In accordance with the provision of th€onditions of Contract,sus | ause 60. 12 (06Advanc

,,,,,,

Payment 6) of the above mentioned contract, ééééeéé

”””””””””””””” eééecéecéeé. .

call ed e &KenyaNatiorrakcHigbways AuthertygaBlartkk d e p o s
uarantee to guarantee his proper and faithful performance under the said Clause of the contract in an

amount equal to the amount of advance payment, i.e.

Kshséeééeééeeéeeéeeéeeéeeée eeéeéeée. (amount in
Kshs. eéeééeeeeééceeceéééeecececeéééece. ééeeeeae

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,,,

We , Eéééceéééééeéeééceeeéeceeéeéeeéeééeé( Name of bank) as
the Contractor, agree unconditionally and irrevocably to guarantee as primary obligator and not as
Surety merely, the payment to theenya National Highways Authoritygn his first demand without
whatsoever right of objection on our part and without his first claim to the contractor, in the amount

not exceeding,

Kshseeéeééeeeéééeeeéééeeeeéée. eéééeée. (amount in
Kshs. eéééeeceééecééééceceéécee.  ééeeeéécecee

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

We further agree that no additions to or other modification of the terms of the Contract or of the Works
to be performed there under or of the Contract documents which may beerztween théirector
General, Kenya National Highways Authorignd the Contractor, shall in any way release us from any
liability under this guarantee, and we hereby waive notice of any change or modification.

This guarantee shall remain valid and fmll effect from the date of the advance payment under the
contract until the Director General, Kenya National Highways Authorityairobi, Kenya receives full
payment of the same amount from the Contractor.
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This guarantee shall be reduced pro rata withetideductions from the down payment made on the
Interim Payment Certificates in Accordance with 8@ause 60.12 of the Conditions of Contract.

Any dispute over the interpretation of the conditions of this letter of Guarantee shall be subject to the
Laws @& the Republic of Kenya.

After expiry, this document shall be returned to us for cancellation.

SIGNATURE AND SEAL OF BANK:

-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-
-

D
D
D
D
D
D
D

éeeeéééeececeée

[ON

Name of Signatory

s s s 7

Name of bankééééééeéeéeééeeé

-
-
-
-
-
-

7 s rr s I~ - & o~ £ £ 1z £ £ 1z £ £ 7

Addressééeééeééecéeeeeced Date. éééecéecéecée

PART 37 Specifications
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SECTION IX: Performance Specifications
2.1  Description of Project Road

The Project is located in South Rift Region, Narok County. The project road
commences at Amala River Bridge in Mulot Toamd runs in a Westerly direction and
ends at Narok town at Ewaso Ngiro River Bridge.

The Road is a single carriageway with low but heavy traffic. The total length of the road
is approximately 55 Km long excluding the junctions and accesses thereto

2.21 Performance based Routine Maintenance Services
The services to be provided by the Contractor include all activities, physical and others,
which the Contractor needs to carry @aatcomply with the Service Levels and other
output and performance criteiiiadicated in the contract, or with any other requirements
of the contract. In particular, they include management tasks and physical works
associated with the following roadlated assets and items:

Inspect road, identify and remove all obstructions

Maintenance and repairs to carriageway and shoulders

Clear side drains, mitre drains, @ft drains

Repair and replace scour checks / Gabion boxes and Mattresses
Repair eroded ditches

Clean cross culverts, access culverts, outlets and inlets
Headwall repas

Clear stream channels

Vegetation control: grass slashing, bush clearing, tree pruning
De-silt drifts

Maintenance and minor repairs to bridges.

=4 =4 4 =4 A4 -4 -5 -4 -5 -2 -A_-°

Replace vandalized guardrail/knocked down

Performance based routine maintenance services will be paid fofibasl dump sum
per Km per month, with payment reductions made for noacompliance if
appropriate.

2.2.2 Rehabilitation and improvement works

Repairs and Maintenance works will be carried out by the Contractor when specifically
instructed by th&ngineer Activities include:

i Site clearance

1 Earthworks

1 Excavation andilling for structures
1

Culvert and drainage works
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Passage of traffic

Grading and gravelling works

Paved roadsshoulder maintenance and repairs
Natural material bases and subbase

Cement and lira treated subgrade, sub base and base
Bituminous surface treatment and surface dressing
Bituminous mixes

Concrete works (major structures)

Road furniture repair and maintenance

= =4 A4 4 A4 -4 -5 -4 -5 -2

Miscellaneous bridge/drift works

Repairs and maintenance works will be paidd®measured items in accordance with the
unit rates in the Bill of Quantities.

2.2.3 Emergency Works

Emergency works, by definition, are unforeseen at the time of preparing the contract.
Severe weather conditions such as unusually high rainfall can leadhtdldlads which

may cause wasbuts and other damage to the carriageway and other features of the road
and its corridor. While specific items of work are not known at the start of the Contract it
is prudent to include some general items which are indicafitke type of works that

may be required. These have been included in the Bill of Quantities for Repairs,
Maintenance and Emergency Works as they will probably be the same items, e.g. repairs
and maintenance under an emergency situation. The quantitiesrainal as they cannot

be defined in advance.

In the event of an emergency the Contractor should draw to the attentionEofdineer

that certain works need to be carried out to repair the carriageway and other road features
to restore the safe pagsaof traffic along the road and ensure the integrity of the road
and its corridor. The Contractor shall give thegineeran estimate of the extent of the
required activities and an estimate of the costs based on the Bill of Quantities. The
Engineerwill consider the information and instruct the Contractor to carry out such
works as are necessary.

Emergency works will be paid for as measured items in accordance with the unit rates in
the Bill of Quantities.

2.3  Timetable for Measuring Compliance with ServiceLevel Requirements
I n order to respect the Contractordés ini
service levels will be introduced gradually as shown in Taldle 2.

Table 2.1 Timetable for Compliance with Service Level
Requirements

Contract Road Usability Road Durability Road Comfort
Month Compliance required | Compliance required | Compliance required
on % of Contract on % of Contract on % of Contract
road road road
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1 50 75 75
2 75 100 100
3 100 100 100
4 100 100 100
5 until end of 100 100 100
Contract

2.4  Specification for Service Levels for RoadJsability, Road User Comfort and Road

Durability

The threeservicecategoryand scope hat wi
for the Rrformance Maintenance &ks ardisted belowy
a. Road Ushility 1 Road usability.

b. Road User Comfoiit Pavement, shoulders and ROW

c. Road Durabilityi Drainage, Vegetation, Structures, Road Furniture, Embankment
and slopes.

be used

to defi

The criteria for determining the service levels tloe above three categories of servige |
givenin Table 2.2.

The enforcement of these criteria is expected to be an immediate priority of the contractor
due to the critical importance of roadterms of itsusability, user comfort and durability.
100% compliance is expected from Morghasshown in the Timetable in Table 2.1.

Compliance

will

be

determined

by

Visual

Inspection.
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

ROAD USABILITY

A) Road Usability

1. Passattity

The road should always allow for passage of
traffic

Maximum non passability of 2 hours

No tolerance permitted

2. Road works advance
warning signs

Warning signs must be placed when clearing
works are required to be undertaken

Within 2 hours after dection of
defects or materials washed on to thg
road

No tolerance permitted

3. Roughness)

(This item is not subjecteq
to the payment reduction

The pavement must at all times be kept to af
acceptable level of roughness.

The contractoris required to maintain IRI at th
following stipulated level. Paved Standard If
to be lower than 3.5mm/m as the target leve
newly constructed sections and 5.0mm/m ag
target level for rehabilitated sections

Within 2 weeks after detection

The contractor will report the details (
nortcompliance to the Project Manag
and identify the cause of nen
compliance for further action under th
other applicable service criteria. The
applicable permissible tolerance mus
be adhered to.

ROAD USER
COMFORT

B) Pavement, Shoulders
and ROW

1. Road Cleanliness

The road must always be clean and free of s
debris, trash and other objects, which must I
removed within the time given if:

- they pose a danger
to traffic; such as rocks, fallen trees, dead

Within 4 hours after detection

i) No tolerance permitted in respext
objects posing danger to traffic safety

i) In case of no danger to ffiw safety,
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

animals, abandoned vehicles, fly tipping and

other large obstacles etc.

- material washed on to the road after
storms/slides

Within 5 days after detection (3 days
for urban roads)

the permitted maximum length of the
road below the defined service level
does not exceed more than 5 percen
any subsection of 200 m length

Example

[Say A subsection is 200 m long The
length below the defined service leve
must not exceed 10m in the ssiéction

2. Potholes

All visible potholes must be repaired

Visible potholes must be attended to
within 2 days after detection.

Potholes causing safety hazard to be
repaired within 24 hours after detecti

The permitted marmum dimension of
any single pothole is 150mm. diamet
The permitted number of accumulate
potholes either smaller than 150mm

diameter, in any continuous 1km sec
is 3.

3. Cracking in Flexible
Pavement

All cracks more than 3mm must be repaired.

Within 2 weeks after detection

The permitted maximum cracked are
does not exceed 10 percent of the ar
in any subsection of 200 m length

Example
[Say area of subection 0f200 m lengt
= 7m x200 = 1400sgm. Area of

cracking not to exceed 140 sgm in th
subsection.

4. Multiple cracks in the

All multiple cracks must be repaired

Within 2 weeks after detection

In any case, the permitted maximum

pavement multiple cracked area does not excee
percent of the area in any sséction of
200 m length
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

must be repaired.

rutting must be reported to the Projeq
Manager by the Contractor at the
Formal Inspection

5. Rutting All rutting of more than 2cm deep must be | The location and the condition of | Not Applicable
repaired rutting must be reported to the Projeq
' Manager by the Contractor at the
Formal Inspection
6. Ravelling All raveled areas that are more than 5mm dg The location and the condition of ~ [Not Applicable

7. Loose pavement edges

All loose pavementdges, and/or pieces of
pavement breaking off at the edges must be
made good.

Within 2 weeks after detection.

The permitted maximum affected
length does not exceed 2 percent of
any subsection of 200 m length

Example

[Say subsection of 200m length and.
The affected length of pavement edg
not to exceed 4m in the sglaction.

8. Height of shoulders vs.
height of pavement (Drop
off)

At all sections, difference in height at edge o
pavement must be maintained to less than 5

Within 2 weels after detection

The permitted maximum affected
length of difference in height does ng
exceed 2 percent of the any ssdxtion
of 200 m length

Example

[I_Say subsection of 200 m length and
he affected length of difference in
height not to exceed 4m in the sub
section.

9. Paved shoulders

All paved shoulders must be:

1) repaired to avoid water penetration

Within 28 days after detection

The permitted maximum affected are
or length does not exceed each of thg
following tolerances

1)  Cross fall not less than the
camber on the paved surface for moi
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

2) without deformations and erosion so that {
cross fall is not less than the camber on the
paved surface

3) free of visible potholes, cracks widthan
3mm, multiple cracks and rutting of more tha
2cm.

than 4 percent of the area in any-sub
section of 200 m length

2)  The permitted maximum
dimension of any single pothole is
150mm diameter. The permitted
number of accuniated potholes eithe
smaller than 150mm diameter, or les
than 4 cm depth in any continuous 1}
section is 3.

3)  The permitted maximum cracks
area with cracks of 3mm wide does r
exceed 10 percent of the area in any
subsection of 200 m lenpt

4)  The permitted maximum
multiple cracked area does not exceg
percent of the area in any sséction of
200 m length

5)  The permitted maximum rutted
area of more than 4cm deep does ng
exceed 5 gercent of the area in any-¢
sedion of 200m length.

6) The permitted maximum
affected length of difference in height
does not exceed 4 percent of the any
subsection of 200 m length.

10. Cracks in concrete
pavement

All cracks more than 0.2mm in width must be
sealed

- Cracks more than 3.0mm

Within 1 week after detection

Thepermitted maximum cracked areg
does not exceed 1 percent of the are
any subsection of 200 m length

Example
[Say area of subection of 200 m
length = 7m x200 = 1400sgm. Area ¢

cracking not to exceed 14 sgm in the
subsection.
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

- Cracks between 0.5mm to 3.0mm
- Cracks up to 0.5mm

Within 2 weeksafter detection
within one month after detection

11. Interlocking Block

All interlocking block pavemennust be:

Within 2 days after detection.

The permitted maximum affected are

Pavement does not exceed each of the followin
tolerances
1) Without deformations and depression so t 1) No ponding water allowed on the
the cross fall allows fdiree-flowing water so paved surface for more than 4 perce
that there isn't any water pondin of the area in any sufection of 200 m
2) Free of visible defects and missing pieces length
12. Medians Not Applicable Not Applicable Not Applicable

ROAD DURABILITY

C) Drainage

1. Side Drains, Mitre
Drains, cut off drains

Must be clean and free of obstructions to en
free flowing conditions at alimes

-Siltation/Obstruction must be cleare
within 1 week after detection

The permitted maximum tolerance is
percent of the length of drains below

(Lined) the defined Service Level together w

descriptions indicated in Time Allowe
for Repairs in any subedion of 200 m
length of the road.

- Damage which jeopardizes

functionality or safety of structure or

poses danger to traffic must be repai

within 2 weeks after detection

- Tolerance; Siltation and obstruction

must be less than 50mm in depth
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ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

-Replace damaged covers andmlra
lining within 2 weeks after detection.

2. Side Drains, Mitre
Drains, Cut offdrains
(Unlined)

Must be clean and free of obstructions to en
free flowing conditions at all times

-Siltation/Obstruction must be cleare
within 1 week after detection

- Damage which jeopardizes
functionalty or safety of structure or
poses danger to traffic must be repai
within 2 weeks after detection

- Tolerance: Siltation and obstruction

must always be less than 50mm in
depth above the designed depth.

The permitted maximum tolerance is
percent of the length of drains below
the defined Service Level together w
descriptions indicated in Time Allowe
for Repairs in any subection of 200 m
length of the road.

3.

Culverts and Acces

Must be clean and free of obstacles and with

-Siltation/Obstruction must be cleare

The permitted maximum tolerance is

Drifts structural damage to ensure free flowing within 7 days after detection percent of the length of culverasd
conditions at all times access drifts below the defined Servi
Level together with descriptions
indicated in Time Allowed for Repairg
in any subsection of 200 m length of
the road.
- Damages that jeopardize functional
or safety of structure or pose danger
traffic must be repaired within 3 week
after detection
- Tolerance; Siltation and obstruction
must be less than 50mm in depth
- broken culverts to be replad within
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PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7) ROAD

ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

1 week after detection

4. Scour Checks, gabions
and other erosion
protection structures and
gabions

Erosion protection works must be fully

functional with no serious defects that can
endanger the structure, roadway or pose saf
hazard to roa users

Damage which jeopardizes
functionality or safety of structure or
poses safety hazard to road users m
be repaired within 1 week after
detection

The permitted maximum tolerance is
percent of the length of scour checks
and other erosion protectigtructures
below the defined Service Level
together with descriptions indicated i
Time Allowed for Repairs in any sub
section of 200 m length of the road

Other minor repair works to be repair
within 2 weeks after detection.

5. Manholes and Gulley
pots

Must be clean and free from obstructions an
without structural damage and ensure free
flowing conditions

-Siltation/Obstruction must be cleare
within 1 week after detection

- Tolerance: Siltation and obstruction
must be less than 50mm in depth

- Damaged manholes and gulley pots
must be repaired within 1 week after
detection

The permitted maximum tolerance is
percent of the number of manholes a
gulley pots below the defined Service
Level together with descriptions
indicated in Time Allowed for Repairg
in any subsection of 200 m length of
the rad.

D) Vegetation

1. Vegetation free zone

Carriageway, shoulders and structures must
kept with no vegetation.

- Height: Omm at all times

No tolerance permitted

2. Outer/inner vegetation

-Inner vegetation zone, edge of shoulders to
back of side drain/ditch or 2m away from edg
of shoulder on straights and outside of curve
and 5m on théside of curves. Also control o
vegetation around street furniture and other

features.

Height: 25mm (min) to 150mm (Max)
at all times

5% tolerance permitted
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PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7) ROAD

ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

-outer vegetation zone, excluding inner zone|
(Outer vegetation zone extends all the way t
the Road Reserve Marker Post which should
visible from the road)

25mm (min) to 300mm (max) at all
times

5% tolerance permitted

3. Growth encroaching int
vegetation free zone from
the side or top

Must be removed if within 5.5m above the ro
surface and/or the minimum sight distance o
240m is not maintained

The level applies to vegetation control includ
trees, scrub or branches hanging over the zd

-Within 1 week after detection

The permitted maximum affected

length does not exceed 2 percent of
any subsection of 200 m length of the
road

Example

[Say subsection of 200 m length. The
affected length of growth approachin
into vegetation free zone from the sig
or top does not exceed 4m in the sul
section.

4. Trees within ROW

Trees within ROW outside of the drains mus
protectedas necessary

At the end of the month

The permitted maximum tolerance is
percent of the number of trees below|
the defined Service Level in any sub
section of 200 m length of the road.

5. Encroachments (illegal
kiosk, traders, building
etc.) along the rah

Must be free of any encroachment. The road
reserve should be clear from one LHS Road
Reserve Marker post to the RHS Reserve
Marker Post.

Any new encroachments should be
removed within one week of
notification of the same by the Projed
Manager / Road Mamger

Existing encroachment should be
removedwithin the first four months o
the Contract.

Not Applicable

E) Structures

1. Concrete structures

Concrete structures must be in good conditid
and fully functional. Any drainage system (e.

The location and condition detected
must be reported to the Client at Forf

Not Applicable
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PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7) ROAD

ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

weep hols) forming a part of the concrete
structure will be kept the same

Inspection for further action.

Concrete structures pending repairs
the damaged portion mbg left on site
with proper signs and safety
arrangements.

2. Steel structures

The steel structures (e.g. Bridge and pedest
bridge) must be clean, in good condition, fre¢
corrosion and fully functional.

In case of any condition which
threatenstructural integrity of the ste
structure, the Contractor must
immediately notify the Project
Manager.

No tolerance permitted

Obstacles and debris must be remov|
from the structure within 1 week of
detection.

However, steel structures pending
repars of the damaged portion mayb
left on site with proper signs and saf¢
arrangements.

3. Bridge expansion joints

All expansion joints must be clean and in go
condition

In case of any condition which
threatens structural integrity of the
expansion jait, the Contractor must
immediately notify the Project
Manager.

Repairable damages and defects mu
be repaired within 1 week of detectio

No tolerance permitted

However, expansion joints pending
repairs of the damaged portion mayh
left on site with proper signs and saf¢
arrangements.

4. Riverbeds

1) Riverbeds must be maintained tceare free
flow of water under the bridge and up to 50
meters upstream and downstream of the rive
all times

In case of any condition which
threatens structural stability of the
riverbed and water flow movement, t
Contractor must immediately notifyeth
Project Manager.

No tolerance permitted
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PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7) ROAD

ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

2) The design clearance of the river under th
bridge must be maintained at all times

3) Erosion around bridge abutments and pie
must be controlled with all reasonable meas
at all times.

Causes for nogompliance must be
eliminated within 2 weeks after water,
has sufficiently receded to allow
working conditions

However, the damaged portion pend
repais maybe left on site with proper
signs and safety arrangements.

F) Road Furniture

1. Warning signs
/Mandatory signs

All signage musbe present, complete, clean,
legible, reflective and firmly installed

Missing or defective signs must be
replaced within 24 hours of detection

The permitted maximum tolerance is
percent of the number of
war_nmdq/man_datory signs below the
defined Servicéevel in any sub
section of 200 m length of the road.

2. Information Signs, Edgs
marker Post, Guide Post,
Kilometre post

All signage must be present, complete, clear
legible, reflective and firmly installed

- Information signs; Missing or
defectivesigns must be replaced with
1 week of detection

- Edge marker post, guidance post,
Kilometre post:

Missing or defective signs must be
replaced within 1 month of detection

The permitted maximum tolerance is
percent of the number of information
signs, edge marker posts and guide

posts below the defined Service Levg
In any subsection of 200 m length of

the road.

3. Traffic Signals

All traffic signals must be clean, operational
and well synchronized

Within 24 hours of detection

No tolerarce permitted

4. Street Lighting

Road must always be well lit during the
specified hours at night.

-Within 24 hours for replacement of
bulbs upon detection

- Other defects must be repaired with
3 days after detection

The permitted maximum tolerance is
percent of the length of the road
equipped with street lighting is below
the defined Service Level at any sub
section of 200 m length of the road.

5. Road Markings/Road
Studs

Al l road mar kings/ r o
eyes' are clear, visible and fulonal. If the
reflection factor is less than 35% of the

specified design value:

Faded road markings and road
reflectors are reported to the Client b
the Contractor at Formal Inspection

Not Applicable

KeNHA/2062/2018

Issued by Kenya National Highways Authority

181



PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7) ROAD

ITEMS

Standard

Service Scope

Service Levels

Time allowed for repairs and others

Permissible Tolerances

6. Guardrails and
pedestrian rails

Guardrails must be in good condition and ful
functional.

In case of any condition which
threatens structural integrity of the
guardrails, the Contractor must
immediately notify the Project
Manager.

Damage and defects must be
repaired/replaced within 2 days of
detection.

No tolerance permitted

However, guardrails pending repairs
replacement of the damaged portion
maybe left on site with proper signs g
safety arrangements.

G) Profile and Road
Width

H) Embankment and
Slopes

1. Embankment slopes

All embankment slopes must be without
deformations/damages and erosions of morg
than 100mm in depth.

-Within 1 week of detection

The permitted maximum tolerance is
percent of the length of the road with
embankmat slopes is below the
defined Service Level at any sub
section of 200 m length of the road.

2. Slopes in Cuts

All slopes in cuts must be stable

Fallen slope material must be removs
Quantities below 50m3 per Km sectid

-from pavement within 4hrs after
detection

-from shoulders within 2 days after
detection.

Quantities between 50m3 and 500mj
per Kmsection;

-from pavement within 24hrs after
detection.

1 from shoulders within 4 days after
detecion

No tolerance permitte
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PERFORMANCE BASED ROAD CONTRACT FOR THE MAINTENACE OF AMALA RIVER-NAROK (B7) ROAD

ITEMS Standard

Service Scope Service Levels Time allowed for repairs and others Permissible Tolerances
Encroachment/ lllegal|illegal or unauthorized structures, acc{Visual Inspection the structure, access, advertisem
Access on the Right dadvertisement, car wash, vending of flow works, car wash, vending of flowe
Way (  Structures,|& tree seedligs, works, trenching, shs & tree seedlings, trench etc to
access, advertisemen not be put up within the right of way aff removed or demolished \iin 24
car wash , vending ojCommencement of the Contract hours of erection
seedlings, works
trenching, etc)
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