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INVITATION TO TENDER

PROCURING ENTITY: Kenya National Highways Authority

CONTRACT NAME AND DESCRIPTION: Installation, Operation, Management and Maintenance
of roadside amenities and open spaces at selected locations along Nairobi- Thika superhighway (A2S)
as specified below-

Mandatory Pre-
No. Tender No. Tender Description Eligibility | proposal Conference
Date/Venue /Time

Installation, Operation, Management
and Maintenance of roadside amenities
and open spaces at selected locations
along Nairobi- Thika superhighway
(A2S).

Lot 2: Toilet to be installed by the
bidder at own cost (Open Space
available).  Allsops  Junction

Outering and Thika Superhighway Pre-Proposal
— Nairobi Bound Conference (Lot 2,
4,7 & 8) will be held
Lot 4: Toilet to be installed by the on 18" February,
bidder at its own cost (Open Space 2025, 11.00 am at
1 | KeNHA/2842/2025 | available). Juja (Nairobi bound All Boardroom, KeNHA
only). Corridor C office,
. located along Nairobi
Lot 7: Ruiru Interchange — clover _ Thika
C - Nairobi Bound (Thika Superhighway Near
superhighway, Eastern  and Juja Weighbridge
Northern by Pass Junction (Toilet (Thika bound).

facilities to be installed where
necessary at own cost)).

Lot 8: Ruiru Interchange — clover
D - Nairobi Bound - (Thika
superhighway, Eastern and
Northern bypass Junction (Toilet
facilities to be installed where
necessary at own cost))

The Kenya National Highways Authority invites sealed tenders for Installation, Operation,
Management and Maintenance of roadside amenities and open spaces at selected locations along
Nairobi- Thika superhighway (A2S).

Tendering will be conducted under open competitive method (National) using a standardized tender
document. Tendering is open to all qualified and interested Tenderers.

Quialified and interested tenderers may obtain further information and inspect the Tender Documents
during office hours 0800hrs to 1700hrs (excluding Public Holidays) at the address given in
paragraph 4 below.

A complete set of tender document may be obtained by interested tenderers from the Kenya National
Highways Authority (KeNHA) website: www.kenha.co.ke or Public Procurement Information Portal
(PPIP) website www.tenders.go.ke free of charge or from KeNHA Headquarters Office, Barabara Plaza,
2nd Floor Block C, Supply Chain Department during normal working hours upon payment of a non-
refundable fee of Kshs.1,000.00 (One Thousand Shillings Only) in form of a banker’s cheque payable to
Kenya National Highways Authority.
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5 The Tender must be accompanied by a tender Security equivalent to Kshs 100,000.00 in the form of
Unconditional Bank Guarantee from a reputable bank in Kenya and valid for 30 days beyond
the tender validity period in the prescribed format in the tender document.

6. Completed tender document is to be enclosed in a plain sealed envelope clearly marked with tender
name and reference number, and addressed to: -

Deputy Director, Supply Chain Management
Kenya National Highways Authority,
Barabara Plaza, JKIA, Nairobi, Off Mazao Road (Opposite KCAA Headquarters)
Block C, Second Floor
P. O. Box 49712 - 00100, Nairobi, Kenya

and deposited in the Tender Box at the Barabara Plaza, Block C, Second Floor, JKIA, Nairobi, Off
Mazao Road (Opposite KCAA Headquarters), so as to be received on or before, 28" February, 2025
at11.00 AM

7. Tenders will be opened immediately after the deadline date and time specified above or any deadline date
and time specified later. Tenders will be publicly opened in the presence of the Tenderers' designated
representatives who choose to attend at the time and venue as indicated in (6) above.

8. Late tenders will be rejected.

All interested bidders are required to continually check the Kenya National Highways Authority
Website: www.kenha.co.ke or Public Procurement Information Portal (PPIP) website
www.tenders.go.ke for any tender addendums or clarifications that may arise before the submission
date.

viii


http://www.kenha.co.ke/
http://www.tenders.go.ke/

PART 1 - TENDERING PROCEDURES







SECTION I - INSTRUCTIONS TO TENDERERS
A General Provisions
1 Scope of Tender and Definitions

1.1 The Procuring Entity as defined in the Appendix to Conditions of Contract invites tenders for leasing
of the real estate facilities, plant/equipment or vehicles and, if applicable, any related services
incidental thereto, as specified in Section VII, Schedule of Requirements. The name, identification,
and number of lots (contracts) of this Tender Document are specified in the TDS.

1.2 Throughout this tendering document:

a) The term “in writing” means communicated in written form (e.g. by mail, e-mail, fax, including
if specified in the TDS, distributed or received through the electronic-procurement system used
by the Procuring Entity) with proof of receipt;

b) If the context so requires, “singular” means “plural” and vice versa;

c) “Day” means calendar day, unless otherwise specified as “Business Day”. A Business Day is any
day that is an official working day of the Procuring Entity. It excludes official public holidays.

2 Fraud and Corruption

2.1 The Procuring Entity requires compliance with the provisions of the Public Procurement and Asset
Disposal Act, 2015, Section 62 “Declaration not to engage in corruption”. The tender submitted by a
person shall include a declaration that the person shall not engage in any corrupt or fraudulent practice
and a declaration that the person or his or her sub- contractors are not debarred from participating in
public procurement proceedings.

2.2 The Procuring Entity requires compliance with the provisions of the Competition Act 2010, regarding
collusive practices in contracting. Any tenderer found to have engaged in collusive conduct shall be
disqualified and criminal and/or civil sanctions may be imposed. To this effect, Tenders shall be required
to complete and sign the “Certificate of Independent Tender Determination” annexed to the Form of
Tender.

2.3 Unfair Competitive Advantage - Fairness and transparency in the tender process require that the firms or
their Affiliates competing for a specific assignment do not derive a competitive advantage from having
provided consulting services related to this tender. To that end, the Procuring Entity shall indicate in the
Data Sheet and make available to all the firms together with this tender document all information that
would in that respect give such firm any unfair competitive advantage over competing firms.

2.4 Tenderers shall permit and shall cause their agents (where declared or not), subcontractors, sub-
consultants, service providers, suppliers, and their personnel, to permit the Procuring Entity to inspect all
accounts, records and other documents relating to any initial selection process, prequalification process,
tender submission, proposal submission, and contract performance (in the case of award), and to have
them audited by auditors appointed by the Procuring Entity.

3 Eligible Tenderers

3.1 A Tenderer may be a firm that is a private entity, a state-owned enterprise, community-based organization
or institution subject to ITT 4.6, or any combination of such entities in the form of a joint venture (JV)
under an existing agreement or with the intent to enter into such an agreement supported by a letter of
intent. In the case of a joint venture, all members shall be jointly and severally liable for the execution of
the entire Contract in accordance with the Contract terms. The JV shall nominate a Representative who
shall have the authority to conduct all business for and on behalf of any and all the members of the JV
during the Tendering process and, in the event the JV is awarded the Contract, during contract execution.
A firm that is a Tenderer (either individually or as a JV member) may participate in more than one Tender,
offering different lease items that meet the requirements of the Lease. A firm that is not a Tenderer or a
JV member, may participate as a subcontractor in more than one Tender. Members of a joint venture may



not also make an individual tender, be a subcontractor in a separate tender or be part of another joint
venture for the purposes of the same Tender. The maximum number members shall be specified in the
TDS.

3.2

3.3

3.4

3.5

3.6

3.7

3.8

Public Officers of the Procuring Entity, their Spouses, Child, Palease, Brothers or Sister, their business
associates or agents and firms/organizations in which they have a substantial or controlling interest
shall not be eligible to tender or be awarded a contract. Public Officers are also not allowed to
participate in any procurement proceedings.

A Tenderer shall not have a conflict of interest. Any Tenderer found to have a conflict of interest shall
be disqualified. A Tenderer may be considered to have a conflict of interest for the purpose of this
Tendering process, if the Tenderer:

a Directly or indirectly controls, is controlled by or is under common control with another Tenderer;
or

b Receives or has received any direct or indirect subsidy from another Tenderer; or
Has the same legal representative as another Tenderer; or

d Hasa relationship with another Tenderer, directly or through common third parties, that puts it in
a position to influence the Tender of another Tenderer, or influence the decisions of the Procuring
Entity regarding this Tendering process; or

e Orany of its affiliates participated as a consultant in the preparation of the design or technical
specifications of the works that are the subject of the Tender; or

f Orany of its affiliates has been hired (or is proposed to be hired) by the Procuring Entity or
Procuring Entity for the Contract implementation; or

g would be providing Lease Items, works, or non-consulting services resulting from or directly
related to consulting services for the preparation or implementation of the project specified in the
TDS ITT 2.1 that it provided or were provided by any affiliate that directly or indirectly controls,
is controlled by, or is under common control with that firm; or

h has a close business or family relationship with a professional staff of the Procuring Entity who:

i are directly or indirectly involved in the preparation of the tendering document or specifications
of the Contract, and/or the Tender evaluation process of such Contract; or

J would be involved in the implementation or supervision of such Contract unless the conflict
stemming from such relationship has been resolved in a manner acceptable to the Procuring Entity
throughout the Tendering process and execution of the Contract.

A Tenderer shall not be involved in corrupt, coercive, obstructive, collusive, or fraudulent practice.
A tenderer that is proven to have been involved in any of these practices shall be automatically
disqualified and would not be awarded a contract.

A firm that is a Tenderer (either individually or as a JV member) may participate in more than one
Tender, offering different lease items that meet the requirements of the Lease. A firm that is not a
Tenderer or a JV member, may participate as a subcontract or in more than one Tender.

A Tenderer may have the nationality of any country, subject to the restrictions pursuant to ITT4.9. A
Tenderer shall be deemed to have the nationality of a country if the Tenderer is constituted,
incorporated or registered in and operates in conformity with the provisions of the laws of that
country, as evidenced by its articles of incorporation (or equivalent documents of constitution or
association) and its registration documents, as the case may be. This criterion also shall apply to the
determination of the nationality of proposed subcontractors or sub- consultants for any part of the
Contract including related Services.

A Tenderer that has been debarred by the PPRA from participating in public procurement shall be
ineligible to be prequalified for a tender or be awarded a contract. The list of debarred firms and
individuals is available from the website of PPRA www.ppra.go.ke.

Tenderers that are state-owned enterprises or institutions may be eligible to compete and be awarded
8
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3.9

3.10

3.11

3.12

3.13

4.1

4.2

4.3

4.4

a Contract(s) only if they are
Q) a legal public entity of the state Government and/or public administration,

(i) financially autonomous and not receiving any significant subsidies or budget support
from any public entity or Government, and

(iii)  operating under commercial law and vested with legal rights and liabilities similar to
any commercial enterprise to enable it compete with firms in the private sector on an
equal basis.

Firms and individuals may be ineligible if their countries of origin (a) as a matter of law or official
regulations, Kenya prohibits commercial relations with that country, or (b) by an act of compliance
with a decision of the

United Nations Security Council taken under Chapter V11 of the Charter of the United Nations, Kenya
prohibits any import of Lease Items or contracting for supply of Lease Items or services from that
country, or any payments to any country, person, or entity in that country. A tenderer shall provide
such documentary evidence of eligibility satisfactory to the Procuring Entity, as the Procuring Entity
shall reasonably request.

For purposes of granting a margin of preference, a tender is considered a national tenderer if it is
registered in Kenya, has more than 51 percent ownership by nationals of Kenya and if it does not
subcontract foreign contractors more than 10 percent of the contract price, excluding provisional
sums. JVs are considered as national tenderers and eligible for national preference only if the
individual member firms are registered in Kenya or have more than 51percent ownership by nationals
of Kenya, and the JV shall be registered in Kenya. The JV shall not subcontract to foreign firms more
than10 percent of the contract price, excluding provisional sums.

Tenderers shall provide the qualification information statement that the tenderer (including all
members of a joint venture) is not associated, or have been associated in the past, directly or indirectly,
with a firm or any of its affiliates which have been engaged by the Procuring entity to provide
consulting services for the preparation of the design, specifications, and other documents to be used
for the procurement of the Leases under this Invitation for tenders.

The Competition Act of Kenya requires that firms wishing to tender as Joint Venture undertakings
which may prevent, distort or lessen competition in provision of services are prohibited unless they
are exempt in accordance with the provisions of Section 25 of the Competition Act, 2010. JVs will
be required to seek for exemption from the Competition Authority. Exemption shall not be a condition
for tender, but it shall be a condition of contract award and signature. A JV tenderer shall be given
opportunity to seek such exemption as a condition of award and signature of contract. Application for
exemption from the Competition Authority of Kenya may be accessed from
thewebsitewww.cak.go.ke.

A Kenyan tenderer shall provide evidence of having fulfilled his/her tax obligations by producing a
valid tax clearance certificate or tax exemption certificate issued by the Kenya Revenue Authority.

Eligible Lease Items and Related Services

All the Lease Items and Related Services to be supplied under the Contract and financed by the
Procuring Entity shall have their origin from Eligible Countries in accordance with ITT 3.8.

For purposes of this ITT, the term “Lease Items” includes, landed properties, buildings and related
accommodations, vessels (land, air and sea), vehicles, machinery, plant and equipment, “related
services” including services such as insurance, training, and maintenance.

The term “origin” means the country where the Lease Items have been sourced from, manufactured,
processed, or assembled.

A lease item may be considered ineligible it has items, works and production processes with
characteristics that have been declared by the relevant national environmental protection agency or
by other competent authority as harmful to human beings and to the environment shall not be eligible


http://www.cak.go.ke/

for procurement.
B. Contents of Tendering Document
5 Sections of Tendering Document

5.1 The tendering document consist of Parts1, 2, and 3, which include all the sections indicated below, and
should be read in conjunction with any Addenda issued in accordance with ITT 10.

PART 1 Tendering Procedures
i)  Section I- Instructions to Tenderers (ITT)
ii) Section Il - Tendering Data Sheet (TDS)

iii) Section Il — Evaluation and Qualification Criteria
iv) Section IV- Tendering Forms

PART 2 Supply Requirements
v) Section V - Schedule of Requirements

PART 3 Contract

vi) Section VI-General Conditions of Contract (GCC)
vii) Section VII-Special Conditions of Contract (SCC)
viii) Section VIII-Contract Forms

5.2 The Specific Procurement Notice, Invitation to Tenders Notice, issued by the Procuring Entity is not
part of this tendering document.

5.3 Unless obtained directly from the Procuring Entity, the Procuring Entity is not responsible for the
completeness of the document, responses to requests for clarification, the Minutes of the pre-Tender
meeting (if any), or Addenda to the tendering document in accordance with ITT 10. In case of any
contradiction, documents obtained directly from the Procuring Entity shall prevail.

5.4 The Tenderer is expected to examine all instructions, forms, terms, and specifications in the tendering
document and to furnish with its Tender all information or documentation as is required by the
tendering document.

7

Clarification of Tendering Document

A Tenderer requiring any clarification of the tendering document shall contact the Procuring Entity
in writing at the Procuring Entity's address specified in the TDS. The Procuring Entity will respond
in writing to any request for clarification, provided that such request is received prior to the deadline
for submission of Tenders within a period specified in the TDS. The Procuring Entity shall forward
copies of its response to all Tenderers who have acquired the tendering document in accordance with
ITT 6.3, including a description of the inquiry but without identifying its source. If so specified in the
TDS, the Procuring Entity shall also promptly publish its response at the web page identified in the
TDS. Should the clarification result in changes to the essential elements of the tendering document,
the Procuring Entity shall amend the tendering document following the procedure under ITT8 and
ITT 22.2.

Amendment of Tendering Document

7.1 At any time prior to the deadline for submission of Tenders, the Procuring Entity may amend the

tendering document by issuing addenda.

7.2 Any addendum issued shall be part of the tendering document and shall be communicated in writing

to all who have obtained the tendering document from the Procuring Entity in accordance with ITT
6.3. The Procuring Entity shall also promptly publish the addendum on the Procuring Entity's
webpage in accordance with ITT 7.1.

10
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To give prospective Tenderers reasonable time in which to take an addendum into account in
preparing their Tenders, the Procuring Entity may, at its discretion, extend the deadline for the
submission of Tenders, pursuant to ITT 22.2.

Preparation of Tenders
Cost of Tendering

The Tenderer shall bear all costs associated with the preparation and submission of its Tender, and
the Procuring Entity shall not be responsible or liable for those costs, regardless of the conduct or
outcome of the Tendering process.

Language of Tender

The Tender, as well as all correspondence and documents relating to the Tender exchanged by the
Tenderer and the Procuring Entity, shall be written in English Language. Supporting documents and
printed literature that are part of the Tender may be in another language provided they are
accompanied by an accurate translation of the relevant passages into the English Language, in which
case, for purposes of interpretation of the Tender, such translation shall govern.

Documents Comprising the Tender

The Tender shall comprise the following:

a Form of Tender prepared in accordance with ITT 11;

b Price Schedules: completed in accordance with ITT 11 and ITT 13;

¢ Tender Security or Tender — Securing Declaration, in accordance with ITT 18.1;
d Alternative Tender: if permissible, in accordance with ITT 12;
e

Authorization: written confirmation authorizing the signatory of the Tender to commit the
Tenderer, in accordance with ITT 29.3;

f Qualifications: documentary evidence in accordance with ITT 16 establishing the Tenderer
qualifications to perform the Contract if its Tender is accepted;

g Tenderer Eligibility: documentary evidence in accordance with ITT 16 establishing the
Tenderer eligibility to tender;

h  Eligibility of Lease Items and Related Services: documentary evidence in accordance with
ITT 15, establishing the eligibility of the Lease Items and Related Services to be supplied by the
Tenderer,;

i Conformity: documentary evidence in accordance with ITT 15 and 28, that the Lease Items and
Related Services conform to the tendering document; and

J Any other document required in the TDS.

In addition to the requirements under ITT 13.1, Tenders submitted by a JV shall include a copy of the
Joint Venture Agreement entered into by all members. Alternatively, a letter of intent to execute a
Joint Venture Agreement in the event of a successful Tender shall be signed by all members and
submitted with the Tender, together with a copy of the proposed Agreement.

The Tenderer shall furnish in the Form of Tender information on commissions and gratuities, if any,
paid or to be paid to agents or any other party relating to this Tender.

Form of Tender and Price Schedules

The Form of Tender and Price Schedules shall be prepared using the relevant forms furnished in
Section 1V, Tendering Forms. The forms must be completed without any alterations to the text, and
no substitutes shall be accepted except as provided under ITT 20.3. All blank spaces shall be filled in
with the information requested. The Tenderer shall chronologically serialize pages of all tender
documents submitted.
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Each item on the Schedule of Requirements must be priced separately in the Price Schedules and for
full quantities required. Items not priced for full quantity on the Schedule of Requirements will be
rejected. TENDERERS MAY QUOTE FOR ONE OR MORE OF THE ITEMS ON THE
SCHEDULE OF REQUIREMENTS. Tenders will be evaluated and awarded on basis of each item.

Where tenders are being invited for individual Items/lots (contracts) or for any combination of lots
(packages), tenderers wishing to offer discounts for the award of more than one Contract shall specify
so in their Tender the price reductions applicable to each Item or alternatively, to individual items.
Discounts shall be submitted in accordance with ITT 13.1, provided the Tenders for all lots (contracts)
are opened at the same time.

All duties, taxes, and other levies payable by the Contract or under the Contract, or for any other
cause, as of the date 28 days prior to the deadline for submission of Tenders, shall be included in the
rates and prices and the total Tender Price submitted by the Tenderer.

Alternative Tenders
Unless otherwise specified in the TDS, alternative Tenders shall not be considered.
Tender Prices and Discounts

The prices and discounts quoted by the Tenderer in the Form of Tender and in the Price Schedules
shall conform to the requirements specified below.

The price to be quoted in the Form of Tender in accordance with ITT 14.1 shall be the total price of
all the items but the attachment of the Schedule of prices, excluding any discounts offered.

The Tenderer shall quote any discounts and indicate the methodology for their application in the Form
of Tender, in accordance with ITT 14.1.

Prices quoted by the Tenderer shall be fixed during the time of the Lease under the Contract and not
subject to variation on any account, unless otherwise specified in the TDS. A Tender submitted with
an adjustable price quotation shall be treated as non-responsive and shall be rejected, pursuant to ITT
29. However, if in accordance with the TDS, prices quoted by the Tenderer shall be subject to
adjustment during the Lease under the Contract, a Tender submitted with a fixed price quotation shall
not be rejected, but the price adjustment shall be treated as zero.

If so specified in ITT 1.1, Tenders are being invited for individual lots (contracts) or for any
combination of lots (packages). Prices quoted shall correspond to 100 % of the items specified for
each lot and to 100% of the quantities specified for each item of a lot. Tenderers wishing to offer
discounts for the award of more than one Contract shall specify in their Tender the price reductions
applicable to each package, or alternatively, to individual Contracts with in the package. Discounts
shall be submitted in accordance with ITT 14.4 provided the Tenders for all lots (contracts) are opened
at the same time.

Prices shall be quoted as specified in each Price Schedule included in Section 1V, Tendering Forms.
The disaggregation of price components is required solely for the purpose of facilitating the
comparison of Tenders by the Procuring Entity. This shall not in any way limit the Procuring Entity's
right to contract on any of the terms offered. The Tenderer may obtain insurance services from any
eligible country in accordance with ITT 3, Eligible Tenders. The tender shall include Related Services
required to maintain the leased item as specified in the Schedule of Requirements (inclusive of any
applicable taxes).

Currencies of Tender and Payment

The currency (ies) of the Tender and the currency (ies) of payments shall be the same. The Tenderer
shall quote in_Kenya shillings unless otherwise specified in the TDS.

12
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Documents Establishing the Eligibility and Conformity of the Lease Items and Related Services.

To establish the eligibility of the lease items and Related Services in accordance with ITT 5,
Tenderers shall complete the country of origin declarations in the Price Schedule Forms, included in
Section 1V, Tendering Forms.

To establish the conformity of the Lease items and Related Services to the tendering document, the
Tenderer shall furnish as part of its Tender the documentary evidence that the Lease Items conform
to the technical specifications and standards specified in Section VII, Schedule of Requirements.

The documentary evidence may be in the form of literature, drawings or data, and shall consist of a
detailed item by item description of the essential technical and performance characteristics of the
Lease Items and Related Services, demonstrating substantial responsiveness of the Lease Items and
Related Services to the technical specification, and if applicable, a statement of deviations and
exceptions to the provisions of the Section VII, Schedule of Requirements.

The Tenderer shall also furnish a list giving full particulars, including available sources and curlease
prices of spare parts, special tools, etc., necessary for the proper and continuing functioning of the
Lease Items during the period specified in the TDS following commencement of the use of the Lease
Items by the Procuring Entity.

Standards for workmanship, process, material, and equipment, as well as references to brand names
or catalogue numbers specified by the Procuring Entity in the Schedule of Requirements, are intended
to be descriptive only and not restrictive. The Tenderer may offer other standards of quality, brand
names, and/or catalogue numbers, provided that it demonstrates, to the Procuring Entity's satisfaction,
that the substitutions ensure substantial equivalence or are superior to those specified in the Section
VI, Schedule of Requirements.

Documents Establishing the Eligibility and Qualifications of the Tenderer

To establish Tenderer eligibility in accordance with ITT 4, Tenderers shall complete the Form of
Tender, included in Section 1V, Tendering Forms.

The documentary evidence of the Tenderer qualifications to perform the Contract if its Tender is
accepted shall establish to the Procuring Entity's satisfaction:

(@) that, if required in the TDS, a Tenderer that does not own the Lease Items it offers shall submit
the Owner's Authorization using the form included in Section IV, Tendering Forms to demonstrate
that it has been duly authorized by the Owner of the Lease Items.

(b) that, if required in the TDS, in case of a Tenderer not doing business within Kenya, the Tenderer
is or will be (if awarded the Contract) represented by an Agent in the country equipped and able
to carry out the related services of the leased items as obligations prescribed in the Conditions of
Contract and/or Technical Specifications; and

(c) that the Tenderer meets each of the qualification criterion specified in Section I11, Evaluation and
Qualification Criteria.

Tenderers shall be asked to provide, as part of the data for qualification, such information, including
details of ownership, as shall be required to determine whether, according to the classification
established by the Procuring Entity, a particular lessee or group of lessees qualifies for a margin of
preference. Further the information will enable the Procuring Entity identify any actual or potential
conflict of interest in relation to the procurement and/or contract management processes, or a
possibility of collusion between tenderers, and thereby help to prevent any corrupt influence in
relation to the procurement process or contract management.

The purpose of the information described in ITT 16.3 above overrides any claims to confidentiality
which a tenderer may have. There can be no circumstances in which it would be justified for a tenderer
to keep information relating to its ownership and control confidential where it is tendering to
undertake public sector work and receive public sector funds. Thus, confidentiality will not be
accepted by the Procuring Entity as a justification for a Tenderer's failure to disclose, or failure to
provide required information on its ownership and control.
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The Tenderer shall provide further documentary proof, information or authorizations that the
Procuring Entity may request in relation to ownership and control which in formation on any changes
to the information which was provided by the tenderer under ITT 16.3. The obligations to require this

information shall continue for the duration of the procurement process and contract performance and

after completion of the contract, if any change to the information previously provided may reveal a
conflict of interest in relation to the award or management of the contract.

All information provided by the tenderer pursuant to these requirements must be complete, curlease
and accurate as at the date of provision to the Procuring Entity. In submitting the information required

pursuant to these requirements, the Tenderer shall warrant that the information submitted is complete,

curlease and accurate as at the date of submission to the Procuring Entity.

If a tenderer fails to submit the information required by these requirements, its tenderer will be
rejected. Similarly, if the Procuring Entity is unable, after taking reasonable steps, to verify to a
reasonable degree the information submitted by a tenderer pursuant to these requirements, then the

tender will be rejected.

If information submitted by a tenderer pursuant to these requirements, or obtained by the Procuring
Entity (whether through its own enquiries, through notification by the public or otherwise), shows

any conflict of interest which could materially and improperly benefit the tenderer in relation to the

procurement or contract management process, then:

i)  If the procurement process is still ongoing, the tenderer will be disqualified from the procurement

process.

ii) If the contract has been awarded to that tenderer, the contract award will be set aside.
iii) the tenderer will be referred to the relevant law enforcement authorities for investigation of

whether the tenderer or any other persons have committed any criminal offence.

If a tenderer submits information pursuant to these requirements that is incomplete, in accurate or out-
of-date, or attempts to obstruct the verification process, then the consequences ITT 16.8 will ensue
unless the tenderer can show to the reasonable satisfaction of the Procuring Entity that any such act

was not material, or was due to genuine error which was not attributable to the intentional act,

negligence or recklessness of the tenderer.

Period of Validity of Tenders

Tenders shall remain valid for the Tender Validity period specified in the TDS. The Tender Validity

period starts from the date fixed for the Tender submission deadline (as prescribed by the Procuring
Entity in accordance with ITT 22.1). A Tender valid for a shorter period shall be rejected by the
Procuring Entity as non-responsive.

In exceptional circumstances, prior to the expiration of the Tender validity period, the Procuring
Entity may request Tenderers to extend the period of validity of their Tenders. The request and the
responses shall be made in writing. If a Tender Security is requested in accordance with ITT 19, it
shall also be extended for a corresponding period. A Tenderer may refuse the request without
forfeiting its Tender Security. A Tenderer granting the request shall not be required or permitted to
modify its Tender, except as provided in ITT 18.3.

Tender Security

The Tenderer shall furnish as part of its Tender, either a Tender-Securing Declaration or a Tender

Security, as specified in the TDS, in original form and, in the case of a Tender Security, in the
amount and currency specified in the TDS. In this case a Tender-Securing Declaration or a Tender
Security shall be for each item. Alternatively, a tenderer may aggregate all the Items tendered for
and provide one Tender-Securing Declaration or a Tender Security in the required amounts, as the
case may be.

A Tender Securing Declaration shall use the form included in Section IV, Tendering Forms.

If a Tender Security is specified pursuant to ITT 19.1, the Tender Security shall be a demand bank
guarantee in any of the following forms at the Tenderer option:
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I. cash;
ii. abank guarantee;

iii. aguarantee by an insurance company registered and licensed by the Insurance Regulatory
Authority listed by the Authority; or

Iv. aguarantee issued by a financial institution approved and licensed by the Central Bank of Kenya.
v. Any other form specified in the TDS.

18.4 If an unconditional guarantee is issued by a non-Bank financial institution located outside Kenya, the
issuing non-Bank financial institution shall have a correspondent financial institution located in
Kenya to make it enforceable unless the Procuring Entity has agreed in writing, prior to Tender
submission, that a correspondent financial institution is not required. In the case of a bank guarantee,
the Tender Security shall be submitted either using the Tender Security Form included in Section IV,
Tendering Forms, or in another substantially similar format approved by the Procuring Entity prior to
Tender submission. The Tender Security shall be valid for twenty-eight (28) days beyond the original
validity period of the Tender, or beyond any period of extension if requested under ITT 18.2.

18.5 If a Tender Security is specified pursuant to ITT 19.1, any Tender not accompanied by a substantially
responsive Tender Security shall be rejected by the Procuring Entity as non-responsive.

18.6 If a Tender Security is specified pursuant to ITT 19.1, the Tender Security of unsuccessful Tenderers
shall be returned as promptly as possible upon the successful Tenderer signing the Contract and
furnishing the Performance Security pursuant to ITT 46.

18.7 The Tender Security of the successful Tenderer shall be returned as promptly as possible once the
successful Tenderer has signed the Contract. The Procurement Entity shall also return tender security
to the tenderers where;

a.  The procurement proceedings are terminated
b.  All tenders were determined non-responsive and
c. Where a bidder decline to extent the tender validity period.

18.8 The Tender Security may be forfeited or the Tender Securing Declaration executed:

a) If a Tenderer withdraws its Tender during the period of Tender validity specified by the
Tenderer in the Form of Tender, or any extension thereto provided by the Tenderer; or

i) If the successful Tenderer fails to sign the Contract in accordance with ITT 45; or
ii)  Furnish or make available the Leased items.

18.9 The Tender Security or Tender- Securing Declaration of a JV must be in the name of the JV that
submits the Tender. If the JV has not been legally constituted into a legally enforceable JV at the time
of Tendering, the Tender Security or Tender-Securing Declaration shall be in the names of all future
members as named in the letter of intent referred to in ITT 4.1 and ITT 11.2.

18.10 Where the Tender-Securing Declaration is executed the Procuring Entity will recommend to the
PPRA that PPRA debars the Tenderer from participating in public procurement as provided in the
law.

18.11 A tenderer shall not issue a tender security to guarantee itself.
19  Format and Signing of Tender

19.1 The Tenderer shall prepare one original of the documents comprising the Tender as described in
ITT 11 and clearly mark it “ORIGINAL.” Alternative Tenders, if permitted in accordance with ITT
13, shall be clearly marked “ALTERNATIVE.” In addition, the Tenderer shall submit copies of the
Tender, in the number specified in the TDS and clearly mark them “COPY.” In the event of any
discrepancy between the original and the copies, the original shall prevail.

19.2 Tenderers shall mark as “CONFIDENTIAL” information in their Tenders which is confidential to
15
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their business. This may include proprietary information, trade secrets, or commercial or financially
sensitive information.

The original and all copies of the Tender shall be typed or written in indelible ink and shall be signed
by a person duly authorized to sign on behalf of the Tenderer. This authorization shall consist of a
written confirmation as specified in the TDS and shall be attached to the Tender. The name and
position held by each person signing the authorization must be typed or printed below the signature.
All pages of the Tender where entries or amendments have been made shall be signed or initialed by
the person signing the Tender.

In case the Tenderer is a JV, the Tender shall be signed by an authorized representative of the JV on
behalf of the JV, and so as to be legally binding on all the members as evidenced by a power of
attorney signed by their legally authorized representatives.

Any inter-lineation, erasures, or over writing shall be valid only if they are signed or initialed by the
person signing the Tender.

Submission and Opening of Tenders
Sealing and Marking of Tenders

The Tenderer shall deliver the Tender in a single sealed envelope, or in a single sealed package, or in
a single sealed container bearing the name and Reference number of the Tender, addressed to the
Procuring Entity and a warning not to open before the time and date for Tender opening date. Within
the single envelope, package or container, the Tenderer shall place the following separate, sealed
envelopes:

a inan envelope or package or container marked “ORIGINAL”, all documents comprising the
Tender, as described in ITT11; and

b inan envelope or package or container marked “COPIES”, all required copies of the Tender; and
c ifalternative Tenders are permitted in accordance with ITT 13, and if relevant:

i. inan envelope or package or container marked “ORIGINAL ~ALTERNATIVE TENDER”,
the alternative Tender; and

ii. inthe envelope or package or container marked “COPIES- ALTERNATIVE TENDER?”, all
required copies of the alternative Tender.
The inner envelopes or packages or containers shall:
a) bear the name and address of the Procuring Entity.
b) Bear the name and address of the Tenderer; and
c) Bearthe name and Reference number of the Tender.
If an envelope or package or container is not sealed and marked as required, the Procuring Entity will

assume no responsibility for the misplacement or premature opening of the Tender. Tenders that are
misplaced or opened prematurely will not be accepted.

Deadline for Submission of Tenders

Tenders must be received by the Procuring Entity at the address and no later than the date and time
specified in the TDS. When so specified in the TDS, Tenderers shall have the option of submitting
their Tenders electronically. Tenderers submitting Tenders electronically shall follow the electronic
Tender submission procedures specified in the TDS.

The Procuring Entity may, at its discretion, extend the deadline for the submission of Tenders by
amending the tendering document in accordance with ITT 8, in which case all rights and obligations
of the Procuring Entity and Tenderers previously subject to the deadline shall thereafter be subject to
the deadline as extended.
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Late Tenders

The Procuring Entity shall not consider any Tender that arrives after the deadline for submission of
Tenders, in accordance with ITT 22. Any Tender received by the Procuring Entity after the deadline
for submission of Tenders shall be declared late, rejected, and returned unopened to the Tenderer.

Withdrawal, Substitution, and Modification of Tenders

A Tenderer may withdraw, substitute, or modify its Tender after it has been submitted by sending a
written notice, duly signed by an authorized representative, and shall include a copy of the
authorization (the power of attorney) in accordance with ITT 20.3, (except that withdrawal notices do
not require copies). The corresponding substitution or modification of the Tender must accompany the
respective written notice. All notices must be:

a prepared and submitted in accordance with ITT 20 and 21 (except that withdrawal notices do not
require copies), and in addition, the respective envelopes shall be clearly marked
“WITHDRAWAL,” “SUBSTITUTION,” or “MODIFICATION;” and

b received by the Procuring Entity prior to the deadline prescribed for submission of Tenders, in
accordance with ITT 22.

Tenders requested to be withdrawn in accordance with ITT 24.1 shall be returned unopened to the
Tenderers.

No Tender may be withdrawn, substituted, or modified in the interval between the deadline for
submission of Tenders and the expiration of the period of Tender validity specified by the Tenderer
on the Form of Tender or any extension thereof.

Tender Opening

Except as in the cases specified in ITT 23 and ITT 24.2, the Procuring Entity shall, at the Tender
opening, publicly open and read out all Tenders received by the deadline at the date, time and place
specified in the TDS in the presence of Tenderers' designated representatives and anyone who
chooses to attend Any specific electronic Tender opening procedures required if electronic tendering
is permitted in accordance with ITT 22.1, shall be as specified in the TDS.

First, envelopes marked “WITHDRAWAL” shall be opened and read out and the envelope with the
corresponding Tender shall not be opened, but returned to the Tenderer. If the withdrawal envelope
does not contain a copy of the “power of attorney” confirming the signature as a person duly
authorized to sign on behalf of the Tenderer, the corresponding Tender will be opened. No Tender
withdrawal shall be permitted unless the corresponding withdrawal notice contains a valid
authorization to request the withdrawal and is read out at Tender opening.

Next, envelopes marked “SUBSTITUTION” shall be opened and read out and exchanged with the
corresponding Tender being substituted, and the substituted Tender shall not be opened, but returned
to the Tenderer. No Tender substitution shall be permitted unless the corresponding substitution notice
contains a valid authorization to request the substitution and is read out at Tender opening.

Next, envelopes marked “MODIFICATION” shall be opened and read out with the corresponding
Tender. No Tender modification shall be permitted unless the corresponding modification notice
contains a valid authorization to request the modification and is read out at Tender opening.

Next, all remaining envelopes shall be opened one at a time, reading out: the name of the Tenderer
and whether there is a modification; the total Tender Prices, per lot (contract) if applicable, including
any discounts and alternative Tenders; the presence or absence of a Tender Security, if required; and
any other details as the Procuring Entity may consider appropriate.

Only Tenders, alternative Tenders and discounts that are opened and read out at Tender opening shall
be considered further in the evaluation. The Form of Tender and the Price Schedules are to be initialed
by representatives of the Procuring Entity attending Tender opening in the manner specified in the
TDS.
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The Procuring Entity shall neither discuss the merits of any Tender nor reject any Tender (except for
late Tenders, in accordance with ITT 23.1).

The Procuring Entity shall prepare a record of the Tender opening that shall include, as a minimum:

a The name of the Tenderer and whether there is a withdrawal, substitution, or modification;

b The Tender Price, per lot (contract) if applicable, including any discounts;

¢ Any alternative Tenders;

d The presence or absence of a Tender Security or Tender-Securing Declaration, if one was required.
The Tenderers' representatives who are present shall be requested to sign the record. The omission of

a Tenderer signature on the record shall not invalidate the contents and effect of the record. A copy
of the opening register shall be distributed to all Tenderers upon request.

Evaluation and Comparison of Tenders
Confidentiality

Information relating to the evaluation of Tenders and recommendation of contract award, shall not be
disclosed to Tenderers or any other persons not officially concerned with the Tendering process until
the information on Intention to Award the Contract is transmitted to all Tenderers in accordance with
ITT 40.

Any effort by a Tenderer to influence the Procuring Entity in the evaluation or contract award
decisions may result in the rejection of its Tender.

Notwithstanding ITT 26.2, from the time of Tender opening to the time of Contract Award, if any
Tenderer wishes to contact the Procuring Entity on any matter related to the Tendering process, it
should do so in writing.

Clarification of Tenders

To assist in the examination, evaluation, comparison of the Tenders, and qualification of the
Tenderers, the Procuring Entity may, at its discretion, ask any Tenderer for a clarification of its Tender.
Any clarification s